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Codperation 


INTERNATIONAL 
RELATIONS 


Isolation 


@. The phrase “INTERNATIONAL LAW” is not sufficiently comprehensive 


J yp all the important rules governing international relations. During the last 
all century 
DIPLOMATIC LEGISLATION 


in the form of general conventions has dealt with the very important subjects of 
Safety of Life at Sea, the construction and equipment of ships, their lights and signals; 
Salvage of Property and help for the Shipwrtcked; Submarine Telegraph Cables; 
the use of Radiotelegraphs; Distress Signals; Sanitation and the prevention of 
spread of Plague, Cholera and Yellow Fever; Repression of the African Slave Trade; 
Industrial Property, Patents, Trade-marks, Industrial Models and Designs; Weights 
and Measures, the verification of standards and preservation of prototypes; 

of Documents and Information; the Repression of Obscene Publications and Trade 


in White Women. 
@ In this manner the UNIVERSAL POSTAL UNION has been established 


with its wonderfully simple and efficient service reaching every part of the world. 


@. The Geneva RED CROSS CONVENTIONS have given rules for the relief 


of the sick and wounded in war. 


@. The great HAGUE CONFERENCES labored to prevent wars, to limit 
their horrors and barbarities, and to establish international tribunals 


@ The PEACE TREATY WITH GERMANY with its LEAGUE OF 
NATIONS COVENANT covers a vast field of international law. Copies of 
these and other general treaties and a concise statement of the generally accepted 
principles of international law are given with technical accuracy in a work by 
Stephen H. Allen,* enitled “INTERNATIONAL RELATIONS”; price 
$5.00 net. Order now from 





Princeton University Press, Princeton, New Jersey 


* Author of “ The Evolution of Governments and La Join of Se Se Court of Kansas, Commissioner 
- on Uno Site Lawn fr Rann nee 1908. Wes have wary few copes “The volution of Governments and Laws” ; 
price net 


Princeton University Press, Princeton, New Jersey 
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Insure absolute accuracy Save time and labor with: 


SHEPARD’S CITATIONS 


THE NATIONAL SYSTEM 


The most highly perfected method ever devised to determine the weight as 
authority of cases, statutes, codes, laws and constitutions. All cited cases in all 
reports of the United States Supreme Court, Federal Courts, practically all 
State Courts of appellate jurisdiction and the National Reporter System, 
including statutory amendments, additions and repeals. 


Fifty-seven compilations published and sold separately and kept perpetually 
up to date by Quarterly Cumulative Supplements. 


Used and endorsed by tens of thousands of lawyers in all sections of the 
country. Write for further information. 


THE FRANK SHEPARD COMPANY 


Established 1873 Bradstreet’s Building Incorporated 1900 
140-148 LAFAYETTE STREET NEW YORK 














The Delaware Charter 
Guarantee & Trust Company 


Has cooperated with attorneys for twenty years in securing for 
their clients the corporate benefits to be obtained under the 
Delaware Corporation Laws. 


It prepares the incorporation papers under the supervision of 
counsel, files the necessary certificates, conducts the organization 
meeting and completes the records in Minute Book form. 


It maintains the statutory office and performs all other duties 
required in Delaware by corporations organized under its statute 
and doing business elsewhere. 


A copy of the Delaware Corporation Act and forms for 
use in incorporating are furnished to attorneys upon request. 


CORPORATION DEPARTMENT 


3154-8 Du PONT BUILDING 
WILMINGTON, DELAWARE 
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Practically Completed 
RULING CASE LAW 


A Text Statement of the Law from Principle 
As simple as the Ten Commandments 








Entire set occupies but 134 sectional bookcase units of 32” each. 


25 volumes now ready, covering all topics from Abandonment 
to Sundays and Holidays, 
Volume 26 now in press. Volume 27 completed editorially. 
vena 28, which will include the general index, will complete 
e set. 


Liberally Usea and Cited! Readable, Quotable, 
Dependable! A word will bring complete details, 


THE LAWYERS CO-OP. PUBLISHING CO., ROCHESTER, N. Y. 
(New York City, at 55 Liberty Street) 
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Latest Statutes Examined 
and Cited. 


Complete Forms for all the 
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Suggestive Clauses for 
Every Unusual Require- 
ment. 





Lightweight Law Opaque Paper. 
Heavy Red Cowhide Back, Keratol Sides. 


PRICE $10.00 


2000 Big Pages —Two Volumes in One 
BOUND FOR HARD USAGE 





THE BOBBS-MERRILL COMPANY 
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INCORPORATE 


UNDER THE LIBERAL LAWS OF 


DELAWARE 


@ This Company assists Attorneys in the organization and 
subsequent representation of Delaware Corporations. 

q@.A complete set of newly revised Delaware Corporation 
forms and other information will be furnished, without 
charge, to Attorneys upon application. 

q@. All matters placed with the Company are handled by 
specialists in corporation work, under the direct supervision 
of its Legal Department. 








ROBERT PENINGTON, Pres'ornt ano CounSeL 


SAMUEL H BAYNARD, JR. Vice-PRESIDENTAND ATTORNEY CHARLES B BISHOP Secretary 


DELAWARE CHARTER COMPANY 


900-904 MARKET STREET 
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I. 
ANNOUNCEMENTS. 


REFERENDUM. 


By virtue of the authority of the Constitution of the Associa- 
tion, Article IX, the Executive Committee submitted to the 
members of the Association on December 15th, 1919, the fol- 
lowing preamble and resolution for*referendum vote: 

“ Wuerras, The Constitution of the United States and the 
Constitutions of the several States contemplate government by 
and for all the people and not by or for any particular class, group 
or interest: 

“ Now be it Therefore Resolved, That the liberties of the people 
and the preservation of their institutions depend upon the con- 
trol and exercise by the Federal, State and municipal govern- 
ments of whatever force is necessary to maintain at all hazards the 
supremacy of the law and to suppress disorder and punish crime.” 

At the time of going to press (January 2d) the Secretary had 
received votes from 5008 members. 4950 voted in the affirmative 
and 58 in the negative. 


UNIFORM ACTS CONCERNING CONDITIONAL SALES 
AND FRAUDULENT CONVEYANCES. 


Upon the report of the Committee on Uniform State Laws, the 
Association adopted, at the meeting in Boston, a resolution 
approving the Conditional Sales Act and the Fraudulent Con- 
veyances Act prepared by the National Conference of Commis- 
sioners on Uniform State Laws, and recommending them for 
adoption by the various states. 

The Vice-President and Member of the General Council from 
each state will please note the above recommendation by the Asso- 
ciation, and will endeavor in accordance with By-Law XII of the 
Constitution, to procure the enactment by their legislature of the 
acts approved by the Association. A copy of each of these acts 
will be found in the July Jourwa, pages 482-496; additional 
copies may be had on application to the Secretary. 

(3) 
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NATIONAL CONFERENCE OF COMMISSIONERS ON 
UNIFORM STATE LAWS. 


CoMMITTEE ON SCOPP AND PROGRAM. 


The National Conference of Commissioners on Uniform State 
Laws has a standing committee on Scope and Program. The 
function of the committee is to consider and refer to the Con- 
ference subjects suitable for uniform laws. The committee will 
be glad to receive suggestions of such subjects from members 
of the Bar. 

A. T. Stovall, Chairman, 
Committee on Scope and Program, 
Okolona, Mississippi. 


CoMMITTEE ON UNIFORM Drue Laws. 


The Committee on Uniform Drug Laws of the National Con- 
ference has under consideration the subject of uniform drug 
laws. Members of the Bar and others having suggestions con- 
cerning the subject of legislation assigned to this committee are 
invited to send them to 

James S. Sexton, Chairman, 
Hazelhurst, Mississippi. 


BINDING THE JOURNAL. 


The Lord Baltimore Press is prepared to bind THz AMERICAN 
Bak ASSOCIATION JOURNAL in uniform binding at a cost of $3.00 
per volume. In color and style the binding will be similar to 
that of the Annual Reports. Members desiring to have the four 
numbers of the 1919 JournaL bound in one volume, will please 
communicate directly with The Lord Baltimore Press, Green- 
mount Avenue and Oliver Street, Baltimore, Md. 


MEETINGS OF STATE BAR ASSOCIATIONS IN 1920. 


RuHopDE IsLanD Bak AssocraTion, January 22, Providence. 

Bar ASSOCIATION OF THE STATE OF Kansas, January 27, 28, 
Topeka. 

Stare Bar Assocation or ConNECcTIOUT, latter part of 
January, Hartford. 
Towa State Bar Association, June 24, 25, Cedar Rapids. 
























Announcements 





BOOKS RECEIVED. 


Acknowledgment is made of the receipt by the Secretary of 
the following books: 

Report of the Louisiana Bar Association, 1919. 

Proceedings of the 12th Annual Session of the Florida State 
Bar Association (1919). 

Justice and the Poor, by Reginald Heber Smith (Charles Scrib- 
ner’s Sons, $1.50). 

Juridical Reform, by John D. Works. 

Centennial North Carolina Supreme Court, 1919. , 

Report 14th Annual Meeting Mississippi State Bar Associa- 
tion, 1919. 
History of the Bankruptcy Law, by F. Regis Noel. 
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II. 
QUESTIONNAIRE TO JUDGES 
FROM THE 
COMMITTEE ON PROFESSIONAL ETHICS 


At the Boston meeting of the Association the Committee on 
Professional Ethics was on the one hand merged with the Com- 
mittee of Grievances, and its personnel slightly changed, as 
elsewhere announced. On the other hand, the committee was 
directed and authorized to issue a questionnaire to the incumbents 
of judicial office throughout the country for the purpose of elicit- 
ing information from the viewpoint of the Bench that would 
enable the Bar to maintain more faithfully high standards of 
professional conduct. 

After careful consultation within and outside the commit- 
tee, a questionnaire has been prepared and is printed below. 

In the first place, I desire to acknowledge the courtesy of mem- 
bers of the different state bar associations, through whose prompt 
compliance with the request sent out on behalf of the committee 
by Mr. Whitelock, I have been receiving the lists of names and 
addresses of the judges in their respective states to whom such 
questionnaire will be forwarded. Some of these lists have not 
yet arrived, but it is earnestly hoped that the publication of 
this statement will, if it reaches the eyes of members of the Bench 
or of the particular associations that have so far failed to forward 
this list, without waiting for any official act of a secretary of 
the association, induce them. to collate and forward the neces- 
sary list desired. 

Turning to the questionnaire: it is obvious that it is no light 
contribution that is asked of the judges, to consider these ques- 
tions and dictate replies thereto, and at the same time, it is 
obvious that if, as in some of the states, there are hundreds of 
judicial officers, the objection might be made that there is a pos- 
sibility of a good deal of reduplication of labor and of informa- 
tion. The answer to this objection is the public spirit of the 
judiciary as a whole, and, it may be observed, it would not, in 
the nature of things, be expected that every judge would answer 
the questionnaire to the same extent or in the same particulars. 
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The object of the questionnaire is to elicit information based 
upon the peculiar knowledge of the particular judge, and his 
own convictions or opinions, based upon that particular knowl- 
edge. And by collating, for example, the replies under Ques- 
tion 9, to secure the data for the information of all the members 
of the Association and the judges themselves, so that in every 
state there may be realized a determined attempt to reach the 
highest plane, in any particular, in the application of any rules 
or canons of professional conduct reached in any other state. 

The difficulty confronting the Committee of Ethics in the 
past has been that there has not developed a uniformity of deter- 
mination throughout the different states to maintain the stand- 
ards embodied in the canons, and of course complaints to this 
committee can only be entertained and effectually dealt with when 
they involve the conduct of members of this very association, 
although, in the nature of things, a complaint against a member 
of the American Bar Association for unethical conduct, ought 
to be unheard of as well as inconceivable. 

Another object in publishing this questionnaire in the Jour- 
NAL is that members of the Association not on the Bench may 
cooperate in securing the execution of this questionnaire by the 
judges in their vicinity by following the Scriptural injunction 
to “stir up their pure minds by way of remembrance.” 

Assuming that the answers are received within sixty days of 
the sending out of the questionnaire, there will be several months 
of labor involved in coordinating the replies and making the 
information valuable in the next report of the committee. 


QUESTIONNAIRE. 


1. Has the Bar over which you preside formally adopted Canons 
of Ethics? 
2. If so, and such canons are printed, please annex a copy hereto. 
3. Does the court take notice of and apply such or any other 
formulated canons in determining cases of discipline 
of attorneys? 
4. How many complaints against aitorneys for professional mis- 
conduct have been filed in your court since January 1, 
1918? 
5. What were the grounds of such complaints? For example: 
Conversion of clients’ funds. 
Attempt to deceive court. 
Malpractice, etc. soles nade are Hed 
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10. 


11. 


. Of these cases, how many resulted in: 


Disbarment? 
Suspension for a time? 
Censure? 

Vindication? 


. In what specific manner is your local Bar itself active in the 


effort to keep the profession up to high standards? 
a. Has it a Committee of Grievances? 
b. Has that committee a paid attorney? 


. How many complaints come to you directly from laymen 


aggrieved by lawyers’ alleged misconduct? 


. It would be an appreciated service if some member of your 


Bar would prepare and annex hereto a list of the cases 
(and report citations) in your court on discipline of 
lawyers. 

Does the law of your state contain provisions governing: 

a. Admission to practice as an attorney? 

b. Discipline of attorneys? 

ce. Duties of any public officer (such as district attorney) 
in discipline cases? 

d. If not, has your court promulgated rules governing such 
cases? 

Have you any suggestion to offer as to how the Benth and Bar 
can more efficiently cooperate to keep our professional 
standards on a high ethical plane? 

Note.—This question is intended to cover cases where 
the conduct and behavior of attorneys under circum- 
stances of which the court alone is aware, may not 
amount to a breach of one of the Canons of Professional 
Ethics, but nevertheless may call for action on the part 
of the Bar or of the Bench, because it tends to lower 
the essential dignity of the profession. 


12. What have you noticed, among your local Bar in regard to the 


following activities: 

a. Organized action by the Bar in the selection of candidates 
for judicial office? 

b. Advertising for or other indecent solicitation of profes- 
sional business? 

ce. Contributive share of the Bar in relation to “the law’s 

delay ”? 


re) 
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I. 
STANDING COMMITTEES 


1919-1920 
CoMMERCE, TRADE AND COMMERCIAL Law. 


FRANCIS B. JAMES, Washington, District of Columbia. 
T. SCOTT OFFUTT, Towson, Maryland. 

HOWARD H. BALDRIGE, Omaha, Nebraska. 

WM. H. H. PIATT, Kansas City, Missouri. 

CHARLES B. BARNES, Boston, Massachusetts. 


INTERNATIONAL Law. 


CHARLES NOBLE GREGORY, Washington, District of Columbia. 
JAMES B. SCOTT, Washington, District of Columbia. 
THEODORE S. WOOLSEY, New Haven, Connecticut. 

CHARLES CHENEY HYDE, Chicago, Illinois. 

WILLIAM D. GUTHRIE, New York, New York. 


INSURANCE Law. 


ARTHUR I. VORYS, Columbus, Ohio. 
CHARLES W. FARNHAM, St. Paul, Minnesota. 
ASHLEY COCKRILL, Little Rock, Arkansas. 
U. S. G. CHERRY, Sioux Falls, South Dakota. 
THOMAS W. BLACKBURN, Omaha, Nebraska. 


JURISPRUDENCE AND LAW REFORM. 


EVERETT P. WHEELER, New York, New York. 

ROSCOE POUND, Cambridge, Massachusetts. 

WILLIAM L. PUTNAM, Boston, Massachusetts. 

HENRY W. TAFT, New York, New York. 

THOMAS J. O’DONNELL, Denver, Colorado. 

HENRY B. F. MACFARLAND, Washington, District of Columbia. 
J. G. SLONECKER, Topeka, Kansas. 

WILLIAM A. HAYES, Milwaukee, Wisconsin. . 

J. F. LOUGHBOROUGH, Little Rock, Arkansas. 

CHARLES E. HUGHES, New York, New York. 

CLEMENT MANLY, Winston-Salem, North Carolina. 

DONALD FRASER, Fowler, Indiana. 

SAMUEL T. DOUGLAS, Detroit, Michigan. 
ROBERT P. SHICK, Philadelphia, Pennsylvania. 
RANDOLPH BARTON, JR., Baltimore, Maryland. 
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PROFESSIONAL ETHICS AND GRIEVANCES. 


HENRY W. JESSUP, New York, New York. 
THOMAS PATTERSON, Pittsburgh, Pennsylvania. 
JAMES D. SHEARER, Minneapolis, Minnesota. 
HUGH HENRY BROWN, Tonopah, Nevada. 
HENRY J. CARTER, New Orleans, Louisiana. 


ADMIRALTY AND MARITIME Law. 


GEORGE WHITELOCK, Baltimore, Maryland. 
ROBERT M. HUGHES, Norfolk, Virginia. 
GEORGE SUTHERLAND, Salt Lake City, Utah. 
FITZ-HENRY SMITH, JR., Boston, Massachusetts. 
D. ROGER ENGLAR, New York, New York. 


PUBLICITY. 


CHARLES A. BOSTON, New York, New York. 

W. O. HART, New Orleans, Louisiana. 

HERBERT HARLEY, Chicago, Illinois. 

FREDERICK A. FENNING, Washington, District of Columbia. 
CHARLES S. CUSHING, San Francisco, California. 


PUBLICATIONS. 


CARROLL T. BOND, Baltimore, Maryland. 
FRANCIS RAWLE, Philadelphia, Pennsylvania. 
JAMES H. McINTOSH, New York, New York. 
JOHN HINKLEY, Baltimore, Maryland. 

JOHN A. CHAMBLISS, Chattanooga, Tennessee. 


NOTEWORTHY CHANGES IN STATUTE Law. 


THOMAS I. PARKINSON, New York, New York. 
WILLIAM H. LOYD, Philadelphia, Pennsylvania. 
JOSEPH N. TEAL, Portland, Oregon. 

GEORGE CLAPPERTON, Grand Rapids, Michigan. 
FRANK T. MILLER, Peoria, Illinois. 


MEMBERSHIP 


LUCIEN HUGH ALEXANDER, Philadelphia, Pennsylvania. 
SIMEON E. BALDWIN, New Haven, Connecticut. 
MOORFIELD STOREY, Boston, Massachusetts. 

FRANCIS RAWLE, Philadelphia, Pennsylvania. 

HENRY ST. GEORGE TUCKER, Lexington, Virginia. 
ALTON B. PARKER, New York, New York. 

JACOB M. DICKINSON, Chicago, Illinois. 

FREDERICK W. LEHMANN, St. Louis, Missouri, 

EDGAR H. FARRAR, New Orleans, Louisiana, 

STEPHEN S. GREGORY, Chicago, Illinois. 
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FRANK B. KELLOGG, St. Paul, Minnesota. 
WILLIAM H. TAFT, New Haven, Connecticut. 
PETER W. MELDRIM, Savannah, Georgia. 

ELIHU ROOT, New York, New York. 

GEORGE SUTHERLAND, Salt Lake City, Utah. 
WALTER GEORGE SMITH, Philadelphia, Pennsylvania. 
GEORGE T. PAGE, Chicago, Illinois. 

GARDINER LATHROP, Chicago, Illinois. 

ALFRED HEMENWAY, Boston, Massachusetts. 
JAMES M. BECK, New York, New York. 

THOMAS W. SHELTON, Norfolk, Virginia. 
LAWRENCE MAXWELL, Cincinnati, Ohio. 

LYNN HELM, Los Angeles, California. 

JOSEPH W. O’HARA, Cincinnati, Ohio. 

CHARLES A. BOSTON, New York, New York. 

J. FRANKLIN FORT, Newark, New Jersey. 
SELDEN P. SPENCER, St. Louis, Missouri. 

JOHN LOWELL, Boston, Massachusetts. 

HAROLD B. BEITLER, Philadelphia, Pennsylvania. 
BENJAMIN H. LUDLOW, Philadelphia, Pennsylvania. 
R. E. LEE SANER, Dallas, Texas. 

WILLIAM H. BURGES, El Paso, Texas. 

FRANK E. HINCKLEY, San Francisco, California. 
WALLACE McCAMANT, Portland, Oregon. 
EDWARD MERCHANT, Philadelphia, Pennsylvania. 
WILLIAM M. HARGEST, Harrisburg, Pennsylvania. 
THOMAS J. BALDRIGE, Hollidaysburg, Pennsylvania. 
RICHARD V. LINDABURY, Newark, New Jersey. 
IRA E. ROBINSON, Charleston, West Virginia. 
SIDNEY G. STRICKER, Cincinnati, Ohio. 
THOMAS J. O’DONNELL, Denver, Colorado. 
WILLIAM §S. FLEMING, Shanghai, China. 
ALFRED P. THOM, Washington, D. C. 

ADELBERT E. BOLTON, San Francisco, Cal. 
GEORGE E. LLOYD, Carlisle, Pennsylvania. 

DAVID A. REED, Pittsburgh, Pennsylvaniu. 

JOHN BARTON PAYNE, Chicago, Illinois. 


MEMORIALS. 
GEORGE WHITELOCK, Baltimore, Maryland. 
CHRISTOPHER L. WARD, Wilmington, Dglaware. 
JAMES W. VANDERVORT, Parkersburg, West Virginia. 
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SPECIAL COMMITTEES 
1919-1920 
UNIFORM JUDICIAL PROCEDURE. 


THOMAS W. SHELTON, Norfolk, Virginia. 
JACOB M. DICKINSON, Chicago, Illinois. 
WILLIAM H. TAFT, New Haven, Connecticut. 
FRANK IRVINE, Albany, New York. 

C. A. SEVERANCE, St. Paul, Minnesota. 


FINANCE. 


FREDERICK E. WADHAMS, Albany, New York. 
HENRY W. TAFT, New York, New York. 
WILLIAM C. NIBLACK, Chicago, Illinois. 


DRAFTING OF LEGISLATION. 


WILLIAM DRAPER LEWIS, Philadelphia, Pennsylvania. 
HENRY C. HALL, Washington, District of Columbia. 
ERNST FREUND, Chicago, Illinois. 

SAMUEL WILLISTON, Cambridge, Massachusetts. 
THOMAS I. PARKINSON, Washington, District of Columbia. 


CO-OPERATION AMONG BAR ASSOCIATIONS. 


JULIUS HENRY COHEN, New York, New York. 
STILES W. BURR, St. Paul, Minnesota. 

WM. H. H. PIATT, Kansas City, Missouri. 
JOHN LOWELL, Boston, Massachusetts. 
ANDREW A. BRUCE, Minneapolis, Minnesota. 


REPRESENTATIVES OF AMERICAN BAR ASSOCIATION TO CONFERENCE OF 
DELEGATES. 


MOORFIELD STOREY, Boston, Massachusetts. 
ELIHU ROOT, New York, New York. 

CHARLES A. BOSTON, New York, New York. 
JOHN H. VOORHEES, Sioux Falls, South Dakota. 
EDWIN T. MERRICK, New Orleans, Louisiana. 


CHANGE OF DATE OF PRESIDENTIAL INAUGURATION. 


WILLIAM L. PUTNAM, Boston, Massachusetts. 
WILLIAM L. MARBURY, Baltimore, Maryland. 
NATHAN WILLIAM MACCHESNEY, Chicago, Illinois. 
RICHARD BOARDMAN, Jersey City, New Jersey. 
JOHN B. SANBORN, Madison, Wisconsin. 





Special Committees 





CLASSIFICATION AND RESTATEMENT OF THE Law. 


ADOLPH J. RODENBECK, Rochester, New York. 
FREDERICK W. LEHMANN, St. Louis, Missouri. 
SAMUEL WILLISTON, Cambridge, Massachusetts. 
JAMES D. ANDREWS, New York, New York. 
DAVID W. AMRAM, Philadelphia, Pennsylvania. 
EDGAR A. BANCROFT, Chicago, Illinois. 
ROSCOE POUND, Cambridge, Massachusetts. 
HARLAN F. STONE, New York, New York. 
EDMUND F. TRABUE, Louisville, Kentucky. 
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IV. 
CONFERENCE OF DELEGATES 


OF 


STATE AND LOCAL BAR ASSOCIATIONS 


Boston, Mass., September 2, 1919. 


The Conference was called to order by the President, Elihu 
Root. 


The President: 

GENTLEMEN OF THE CONFERENCE: Very great changes have 
occurred since we met a year ago in Cleveland. The great war 
our country was waging with the other democratic countries 
of the world to prevent the dominance of the autocracy of mili- 
tary powers has ended by the surrender of militarism. 

After the great effort, the world is turning again to its custom- 
ary vocations. But it is not easy. The disturbance of habit, of 
settled ways of life, of accepted and unquestioned modes of 
thought, has produced conditions throughout the world quite un- 
precedented in modern times and especially interesting to the 
mind of a lawyer. All the vast area that covers eastern Europe 
and western Asia has been deprived of the government which the 
habits of the people, traditional habits into which they had 
grown in the long course of centuries, led them to obey. Germany 
lost the Hohenzollerns; Austria-Hungary lost the Hapsburgs; 
Russia lost the Romanoffs ; and over those vast regions, contain- 
ing nearly 300,000,000 people, government disappeared. The 
habits of obedience no longer act to keep the people within the 
ordinary lines of industrial and social activity. 

In other parts of Europe the disturbance was so great that 
it is with extreme difficulty that the people of Great Britain, 
France, Italy and Belgium return to the ordinary life of indus- 
try. The millions who have given years in military life have 
lost the habit of government, creating a situation that makes 
it extremely difficult to get back to ordinary conditions. Even 
here, though less affected, millions who withdrew from the pro- 


A 
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fessions and trades and from labor, are coming back with habits 
disturbed. The wheels do not move naturally even here. Amid 
outcries against the high cost of living, the jewelry business was 
never so prosperous. Amid complaints of the difficulty in secur- 
ing the absolutely necessary things of life, the automobile trade 
was never so booming as it is now. With railroad fares nearly 
doubled, one goes into the railroad station and sees throngs 
swinging to and fro, going somewhere for new sensations. The 
whole people are travelling. Never so much extravagance ; never 
so many crying for work and unwilling to do it. All over the 
world the people are in a fever. In this febrile condition, older 
postulates disappear; old ideas have little weight; new evangels 
are proclaimed. In the boiling, seething upturning, almost 
everyone who conceives his lot to be not quite as good as his 
neighbor’s thinks it time the tables should be turned. 

Everyone, conscious of great mistakes, finds now to be the 
time for their immediate remedy. For the moment the people 
of the world have lost sight of the old truth, proved by the 
experience of civilization, that the redress of wrong and the 
advancement towards better things, must come slowly through 
effort, persistency, courage. For the moment the world has for- 
gotten that prosperity, so necessary to peace and order and the 
cultivation of the arts, must rest upon steady, painful industry, 
thrift, enterprise; and that all must rest upon law. 

The world is full of people who assume that the solution of 
all ills is in every man doing what seems to him best, right and 
wise. The world is full of people who resent restraint upon 
action. 

One of the reasons for the conditions that exist at the present 
time is the intellectual and moral failure to understand that the 
law must be observed. There can be no return to normal con- 
ditions as long as the law, as set forth by a declaration of rules 
for the application of principles, is held low in esteem. We know 
that we cannot give free opportunity for very good and well- 
intentioned people without giving the same opportunity to those 
who would exercise a grinding, grasping, despotic power. There 
can be no guarantee of security unless we have a government 
of laws and not of men; unless the dictates of the impulse of the 
moment conform to the rules of law and order. We know that 
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the guidance of all, good as well as bad, in accordance with the 
principles of the law, is essential to the maintenance of peace and 
order and the attainment of prosperity. 

We have never seen the time when unconsciously the people of 
the country ignored that truth to so great an extent as at present. 
We are brought to the point in the great warfare between peace 
and militarism where duty of the bar becomes most apparent. 
We face the danger of our whole careers, not on the bench, 
but with the great people. We must insist upon the observance 
and maintenance of law. 

The Declaration of Independence is a landmark in the progress 
of mankind, because it was set up for a great people to follow— 
a declaration of the inalienable rights of individuals to preserve 
which governments were organized and which Germany sought 
to overturn. But the Declaration of Independence would have 
gone like many other documents if it were not that in the Con- 
stitution were rules and regulations to give effect to the inalien- 
able rights of the individuals. The laws must be administered 
in accordance with the Constitution. But for all that the people 
must believe in the great principles, in the rules and regulations 
of the Constitution and obedience to the laws designed to apply 
thosé principles and rules. 

It is the duty of the Bar of the United States to carry on a 
new propaganda among the people and to recall the people to 
the older and better judgment that this is a government of laws 
and not of men, and that the law must be respected and obeyed. 

It is but momentary, this unrest, and in a little while we will 
settle down again to the old industry and thrift and enterprise 
as self-respecting, law-abiding and orderly people. But the gods 
help those who help themselves, and we will not realize that 
last expectation except by accomplishing it ourselves. That is 
our duty. 

We are met here not merely to discuss general principles. Every 
law, every system of laws must depend upon a great variety of 
special rules and special occasions for the application of prin- 
ciples which classify themselves in one relation and another, 
as to which clear thinking and far seeing are of the greatest 
value, because when taken en masse they m&ke the administra- 
tion of the law; and the function of associations of the Bar, is 





















































Conference of Bar Association Delegates 17 





primarily that scientific dealing with occasions for the application 
of rules, in logical and reasoning conformity to the rules them- 
selves. We meet here, a body of delegates from many state and 
local bar associations, because in this body we can deal perhaps 
usefully with matters concerning the influence of local associa- 
tions upon the communities in which they are formed, a little 
different kind of influence, a little different function from any 
that can be discharged by the national body, the American Bar 
Association, which does not deal with local qustions, but with 
generalities. And while it may not be so intensely interesting, 
certainly not from a public point of view, to deal with 
those practical questions which we have been in the habit of 
discussing here, nevertheless it is of the most vital importance. 
The messages that are flying through the air from wireless 
instruments, the airplanes that we see moving here and there 
across the sky, the beautiful light that shines upon us, the 
millions of swiftly passing cars, driven by gasoline, that fill our 
highways; all the multitude of interesting achievements of time, 
applied to the uses of mankind, would never have occurred but 
for the painstaking labor of the scientific student in his study, 
in his laboratory, in his work room, dealing with little questions, 
with no idea of the great future to which he might be contrib- 
uting; dealing with little questions apparently as dry as dust, 
useless as any plaything of a child. But all the great and beau- 
tiful things in science must depend upon that kind of work, 
and we in our science, the science of the application of the rules 
of right to human conduct, can render great service to our 
country, not so much by talking about general principles, but by 
discussing the points where principles come in contact with 
conduct. 

I beg you will pardon me for taking so much of your time, and 
I will ask you now to listen to the report of the Secretary. 


Julius Henry Cohen, Secretary of the Conference: 

The following is a summary of the work of the Secretary 
since the last meeting of the Conference. 

Under date of September 10,-1918, a letter was sent to the 
President and to the Secretary of each state and local bar 
association on our list, enclosing copies of the resolutions adopted 
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at the 1918 meeting of the Conference, and asking that the 
Secretary of the Conference be advised of the action taken on the 
resolutions. Nearly one hundred associations acknowledged 
the receipt of this letter, a large number of the letters stating 
that the resolutions would be presented to the associations for 
action. Several associations sent copies of the action they had 
taken. The following extracts show the interest taken in the 
subject matter of the resolutions: 

“T introduced a resolution at our recent meeting of the West 
Virginia Bar Association at Elkins, asking the aid of the lawyers 
of the state in suppressing unnecessary and vexatious litigation, 
and directing its publication in all the newspapers of the state, 
which has been done. This resolution was passed unanimously 
and I have already noted its salutary effect. I shall be glad 
individually and as a member of our local association to assist 
in this most necessary reform.” 

* * aK 

“Tt occurs to me that the resolutions are all very timely and 
along the right line. The one with reference to contingent fees, 
appeals to me very strongly.” 


* %* Bo 
“T heartily endorse the sentiment expressed in the resolutions. 
I have taken the copy that you sent ... . and sent it to the 
press with the request that it be published.” 
* * * 


“Our law association is already in hearty accord with the 
action of the American Bar Association to ‘ renewed services to 
the nation in all the fields of war activity.’ ” 

* * * 

“You men have been doing wonderful work, and I will be 

glad to assist you in any way possible.” 
* * * 

“ All of the resolutions proposed and submitted by the Confer- 

ence for our consideration were adopted.” 
* * % 

“We have no meeting of our State Bar Association for some 
time, but I wish to bring the matter to the attention of some 
influential man and also to have the matter published in the New 
Jersey Law Journal with editorial comments.” (Referring to 
resolutions on unnecessary litigation and contingent fees.) 


In connection with the letter of September 10, copies of the 
address of Charles L. Bernheimer and Daniel S. Remsen were 
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sent to the President and Secretary of each association, together 
with a copy of the “ Rules for the Prevention of Unnecessary 
Litigation.” 

On November 20, 1918, the Secretary sent to a selected list of 
Chambers of Commerce and Boards of Trade copies of the Rules 
for the Prevention of Unnecessary Litigation and the address of 
Mr. Remsen and Mr. Bernheimer. The replies were most 
gratifying in number and in matter. One Chamber of Commerce 
asked us to furnish them 1600 copies of the Rules. 

In sending out the Bulletin of this Conference, reply post cards 
enabled us to make up a list of approximately 800 state and 
local bar associations. 

Last year 119 delegates from 83 associations were present at 
the meeting of the Conference. This year 89 associations are 
represented by 145 delegates. 


The President: 

We now come to the main object of the meeting, which is the 
discussion of practical questions. A subject is suggested which 
is really a continuance of the subject which was discussed at the 
last meeting, and reports upon which you have heard here: The 
relation of trust companies to the practice of law. In the large 
cities, corporations, in the nature of trust companies, have taken 
over in a large measure a great deal of the business which was 
formerly transacted by lawyers. That has gone to a point where 
it s.2ms to be desirable that there should be some line drawn to 
show where the two—the business transaction, and the legal 
transaction—should come together. 

This is rather a practical question, and it is everywhere. It 
i» 2 local issue differing in different places. And no useful con- 
clusioas can be reached except by a consideration of the varying 
local conditions. 

Mr. Piatt, of Kansas City, is prepared to open the discussion, 
and then Mr. Calloway, vice-president of the Guaranty Trust 
Company of New York, will make some observations from the 
Trust Company point of view, in place of Mr. Sisson, who 
is unable to be here. 


















20 The American Bar Association Journal 





Wm. H. H. Piatt, of Missouri: 


The subject discussed at the outset of the inquiry here is 
what is the practice of law. The genius of this country and of 
this government, as I comprehend it, is the ascertainment and 
the enforcement of human rights by courts and juries; in other 
words, the ascertainment and enforcement of the rights of the 
people by lawful methods. In order to accomplish that, it of 
necessity follows that it is done, and must be done, by courts and 
lawyers. Whether the practice of law is to be restricted to indi- 
viduals or shall be extended to corporations, is a subject that pre- 
sents itself for further consideration. As a proposition which I 
think is equally elementary, history establishes conclusively that 
loss of confidence in the courts and in lawyers is evidence of gov- 
ernmental weakness. We have had, for the last 15 or 20 years, 
a drift towards distrust of the courts and of lawyers, which 
has found expression in a demand for the recall of judges, the 
recall of judicial decisions, and the general condemnation of 
lawyers in particular. Of course the courts are made up of 
lawyers, and, unless the lawyers are of some account, the courts 
will not be much better. 

It follows from the preliminary observations I have made that 
the practice of law is for the benefit of society, and not society 
for the exploitation of men engaged in practicing law, so that I 
see no special reason for yielding to trust companies the right to 
practice law, more than to railroad companies or to any other 
corporations. That right is a franchise given for the benefit of 
society, and if law business is to be conducted ethically it must 
be because of a power to discipline the members of the bar for 
lack of ethical practice. 

A trust company is organized for the purpose of making profit. 
It is based on the commercial proposition of profit. A franchise 
to practice law is not for the purpose primarily of enabling a 
lawyer to make a profit, but to render service to the community 
in legal affairs. The underlying principle of it is, first, service. 
The trust companies, the title companies, and various lines of 
laymen’s activities, have in recent years invaded the practice of 
law. But let me say, in answer to the laymen’s criticism of the 
lawyer who complains of the practice of law by the laymen, that 
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the majority of lawyers are not in competition with laymen and 
are not suffering from such competition. The distinguished 
president of this Conference is not in competition with any trust 
company in the practice of law. There is not a man in this room 
who is in competition with any trust company. But every lawyer 
is concerned in maintaining the dignity of the profession, and 
every time a trust company or a title company, or a collection 
ageney, secures a piece of law business, it gets it upon the claim 
that it will do it more expeditiously, and with more fidelity 
towards discharging the financial obligation to the client for the 
money it may have to handle—thereby imputing to the lawyers 
lack of business sense and dishonesty. 

Now, while we have been groping about to find a remedy for the 
lack of confidence in the Bench and Bar, we have been told that 
it was due to this, that, and the other thing, but let me tell you 
that it is traceable to the fact that all over the country there has 
been a constant undermining of confidence in the Bench and 
Bar by laymen who desire to practice law for the sake of fees. 
One of the members of the American Bar Association, Thomas 
W. Shelton of Virginia, has written a very interesting book on 
the subject of Procedure. In that book he calls attention to the 
fact that down to the time of Henry VIII, when complaints 
against lawyers and court procedure well nigh broke down the 
entire system of England and almost brought on anarchy, the 
complaint was found to have originated in the length of the plead- 
ings. They were drawn by clerks, laymen, and they were paid 
by the word ; the more words there were, the more money they got. 
And Mr. Shelton mentions the fact that now at near the close 
of the nineteenth century we find still prevailing the very same 
conditions, namely, this technical, long drawn out procedure that 
had its origin in the time of Henry the VIII. The modern 
layman has under modern commercial conditions greatly im- 
proved upon the work of the clerk in the time of Henry the 
VIII, and he has branched out into numerous lines of business, 
such as the drawing of wills, the drawing of contracts and of 
deeds, and the examination of titles. The incorporated real 
estate agent says that the drawing of a deed is not a matter of 
the practice of law merely because it is done by real estate men. 
In other words, many persons seem to have this kind of an idea: 
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That whether it is practicing law, or not, depends upon who does 
it. That is to say, if a man has a license to practice law, though 
he be plowing corn, he is still practicing law. A wood sawyer, 
defending a case in court, would be sawing wood. That kind of 
argument is set up to justify the practice of law by laymen. 

In a trust company at my home, there hangs on the wall of the 
private room a sign in large letters with these words: “The 
most important document you will have to draw is your will. It 
should be drawn only by an expert. Consult our trust company 
department.” The implication is that the company has a 
monopoly of skill and intelligence in the drawing of wills. And 
they advertised the same thing in the newspapers. Naturally, 
a business man going into that trust company, not having had 
experience with lawyers, would think that lawyers are not needed 
and that the philanthropic trust company is the proper place 
to go to have his will drawn. In line with that, this thing 
happened in that same trust company. The client of a young 
lawyer sold a piece of property to a widow. The widow asked 
the lawyer to meet her at the office of the trust company. 
They met there, and the widow said to the trust company’s vice- 
president and to the young lawyer who was present: “I suppose 
I ought to have this title examined by a lawyer.” Before the 
lawyer could name a lawyer in Kansas City, the vice-president 
said: “Of course Mr. Blank here cannot examine the title, 
because he represents the seller, and it would be improper for 
him to do so. It will not be necessary for you to get a lawyer, 
because our legal department will examine it for much less 
money, and we have nothing but experts.” 

The same thing goes on in the real estate business and with the 
collection agency. 

For every $10,000 claim that lawyers handle there are 30,000 
trifling things that are handled by laymen in these collection 
agencies, and in many of the big firms they bond the lawyer while 
the layman who collects the thousands of trifling claims, is 
never asked for a bond. The National Association of Credit 
Men of 30,000 members publish a bulletin called the National 
Credit Men’s Bulletin, in which you will see a statement calling 
upon its members not to send claims for collection to lawyers 
until their national bureau has been first consulted, because, 
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they say, they have often found that it is more difficult to collect 
the money from the lawyer or from the collection agency than it 
would have been to collect it originally from the debtor in the 
first instance. 

Now, with this sort of thing going on all over the country, it 
seems to me that it is time the Bar Associations began to examine 
the question of whether the constant attack on lawyers and courts 
should be permitted to longer continue. In my opinion it should 
be corrected at once. Unless it is stopped it can only end in the 
destruction of the confidence of the public in the courts and in the 
lawyers, and when once confidence in courts and lawyers is 
destroyed the principal basis for the maintenance of society is 
gone. 


The President: 
We will now be glad to hear from Mr. Calloway. 


Merrel Price Calloway, Vice-President of the Guaranty Trust 
Company of New York: 


Mr. CuarrmMan: Mr. Francis H. Sisson, vice-president of my 
company had been invited to appear here today to speak on this 
interesting question, but unfortunately is now going abroad and 
could not be here. 

We of the trust companies have been placed in rather a bad 
light by the preceding speaker. Now, I think that the chief 
trouble is that there is a misunderstanding on the part of the 
public of the respective functions of the trust company and the 
lawyer. I think that many lawyers, not understanding the real 
operation of a trust company, have been inclined to think that it 
is harmful to them, and therefore something to be opposed by 
them. And many trust companies have not undertaken to make 
clear just what they do. 

I do not understand that the opposition of the Bar is to the 
business of the trust company, but that they simply want the 
practice of law kept distinct from the business of the trust com- 
pany. I do not understand that lawyers as a whole are endeavor- 
ing to stand in the way of something that is a public need. One 
might cite title companies. In a great many communities even 
yet the examination of titles furnishes a very large part of 
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the revenue of a lawyer. It certainly did in cities where title com- 
panies have been organized. Yet there was an economical waste 
there, because whenever a piece of property was sold, there was 
an examination of the title and if it was sold again, there was 
another examination, and so on, causing delay and additional 
expense. The title companies came into being to fill the need, 
to examine, to insure the title, and save expense to the public. 
They invaded the field of the lawyers, it is true; they took a 
great deal of the revenue that the lawyers had been getting, but 
they were filling a necessity which existed, and that has been 
accepted by the Bar generally and today the title companies 
receive the support of the Bar as a whole. 

So, too, the trust companies were brought into being to fill 
another public need. There were estates left to individual 
executors or trustees that had been carelessly or improperly 
handled and when the executor or trustee died or resigned there 
were many knots to be untangled. 

Speaking for the trust company I am connected with, we do 
not wish to practice law. You do not object, under the present 
conditions, to the operation of title companies nor to the Work- 
men’s Compensation Act and other matters which have invaded 
the field of the law. But as you see it, the trust company does 
not invade the field of the lawyer at all; on the contrary it brings 
him legitimate law business that frequently otherwise he would 
not get. 

To my mind the ideal way of handling an estate is for its 
business affairs to be handled by the trust company and its legal 
affairs by lawyers. We handle a great many corporate trusts. 
The complexity of modern business, with all kinds of changes 
in stocks and bonds and investments, creates a great deal of detail 
that can be handled better by trust companies than by an indi- 
vidual. Lawyers do not object to our doing that work ; they want 
us to do it. The lawyers want the trust company to handle the 
business end of it, and the trust company does not desire to 
handle the legal end of it. 

There may be instances of trust companies who hold them- 
selves out to draw wills, but certainly no trust company that I 
am familiar with in this part of the country does that. If a man 
comes into the office of a New York trust company and discusses 
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the drawing of a will, the trust company does not draw the will 
for him. They advise him to go to a lawyer to have his will 
drawn—his own lawyer. No man is ever referred to the trust 
company’s lawyer for that purpose by any company with which 
Iam familiar. It cannot be said, in my opinion that the trust 
company is practicing law or is endeavoring to monopolize the 
practice of law. Whenever a lawyer brings in business to a trust 
company and sees how the work of a trust company is carried 
on, with a force of trained men to take up all the various 
matters of detail, he becomes convinced of the necessity for the 
trust company and he becomes one of the best solicitors for busi- 
ness that the company can have. In the handling of an estate 
the trust company endeavors to obtain the services of the testator’s 
own lawyer because he is probably familiar with the estate. It 
seems to me that that is the ideal arrangement. The trust com- 
pany handles the business side of it, and the lawyer handles the 
legal side of it. 

Why cannot the evils of which lawyers complain be redressed 
by co-operation between the lawyers and the trust companies 
rather than by the enactment of restrictive measures that will 
cripple the legitimate work of the trust companies? 


The President: 
The subject is now open for general discussion. 


William V. Rooker, of Indiana: 

I would like to inquire of Mr. Calloway whether the leading 
trust companies of the country are making any inquiry or are 
doing anything to correct acts of delinquency on the part of 
some of the other trust companies? 


Merrel Price Calloway: 
Yes, we are doing all that we can to stop trust companies from 
invading the legal field. 


Thomas J. O’Donnell, of Colorado: 

In rising to speak on this subject it is not because of my 
interest in the practice of law for the mere matter of fees. I 
propose some day to be the author of a bill to abolish lawyers. 
That will be when we arrive at a state of society where everybody 
is so perfect that lawyers will be no longer needed. 
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There are two cases which I suppose neither the Chairman 
nor the Secretary of this Conference ever heard of where trust 
companies have been convicted of violating a statute of the State 
of New York, and on the line of those cases a bill was prepared 
by the Committee on Law Reform of the Colorado Bar Associ- 
ation and presented to the Legislature last winter, following 
practically the New York statute on the subject, and it came 
within a vote or two of passing. But you should have seen the 
lobby that the trust companies had. 

I have never known of an estate being administered by a trust 
company under letters testamentary where lawyers had anything 
to.do with the administration or earned any fee, except lawyers 
employed by the trust company. We have been accused of trying 
to form a lawyers trust in my state, and the meeting of the 
Colorado Bar Association which was held this year in July, 
endorsed a bill to prevent the trust companies from doing legal 
work, which will be presented to the next session of the Legisla- 
ture and we have strong hopes of its passing. 


John J. Sullivan, of Washington: 

In the State of Washington there are signs in the street cars: 
“Go to a trust company to have your will drawn.” We had a 
law passed in the state to stop that advertising. It seems to me 
that this whole thing turns on the question of ethics. I think it 
would be fitting and proper, in order to settle this question once 
and for all, that the people should be given a clear understanding 
of the relationship. If the Bar Associations at this meeting 
should pass a resolution urging the state legislatures to enact a 
law which shall clearly define the relationship existing between 
the trust companies and the lawyers, and it would appear that the 
trust companies are so anxious to co-operate with us that they 
would not oppose such a bill or such a resolution, it would help 
matters. If you go to a trust company to have a will drawn you 
will find that ninety-nine times out of a hundred it will recom- 
mend a lawyer who is its own paid employee. And trust com- 
panies are prone to advertise the fact when some lawyer makes 
a mis-step, but they do not tell the public about the trust com- 
panies that fail. 











___ Conference of Bar Association Delegates 27 





Elias Gates, of Tennessee: 

The gentleman who has spoken here representing a New York 
trust company probably represents the ideal trust company. But 
the experience we have had with trust companies is quite dif- 
ferent. It is our experience that the trust companies engage in 
all the law business they can get. They solicit it. They solicit 
the drawing of deeds, and they advertise and not only assure the 
public that they have the facilities for handling their matters 
expeditiously and better than lawyers, but that they can draw 
their wills. It does not necessarily follow that every trust 
company throughout the country follows the ideal policy of the 
New York company that Mr. Calloway represents. I think the 
matter presents a grave situation. As I view it, there is no way 
for the lawyer to reply to these advertisements of the trust 
companies. The companies who solicit this business eventually 
draw the client away from his former lawyer, and if they are 
allowed to proceed unchallenged, it is only a matter of time 
before they will undermine the practice of lawyers and get the 
practice into their own hands. I now think it is time for the Bar 
to take some steps to put restrictions upon the trust companies 
who do this. The administration of an estate may well be com- 
mitted to a trust company, but the legal services that are necessary 
in the administration of the estate, either the preparation of a 
will or the probate of the will, or legal advice to the parties 
interested, is a matter wholly separate and apart'from the finan- 
cial features of the estate. 

I believe that trust companies ought to exist for the purpose 
of handling the funds of an estate, because I do not think the 
average lawyer is equipped to handle the funds of an estate or 
to keep proper accounts. The trust company is equipped to do 
that part of the business. The trust company handles merely 
the funds and beyond that it ought not be permitted to go. It 
ought not to have anything to do with the drawing of wills or 
the probating of wills. The trust company is a mere agency 
created for the purpose of making money; that is the extent of 
its business, it does not exist to render legal services. Therefore, 
I think it is wise to. take up this matter. 


2 
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Claude 8. Carney, of Michigan: 

One thought which it seems to me has been overlooked in 
this discussion is this. It is the matter of ethics. One of the first 
things that we are taught as law students is that no decent 
lawyer can represent two clients whose interests may be opposed. 
Now, when a person goes to a trust company and the trust 
company’s attorney draws that person’s will, the relation of 
attorney and client is established between the attorney and the 
trust company; it is a personal relation. Now, it seems to me 
that point has been overlooked. When a man accepts a yearly 
employment as a lawyer in a trust company, then there no longer 
exists a distinct relationship, between the individual client and 
the lawyer, the lawyer is in the confidential employment of 
the trust company, and is not particularly interested in the 
question of ethics. 


L. O. Whitnel, of Illinois: 


I think the public is interested in having as high-minded, 
intelligent and efficient a bar as possible, and the question 
discussed here is one of the essentials that enters into that. It is 
not for the interest of the public or for the interest of the bar 
that legal services should be performed by an institution, that 
mere should be some intermediary between the bar and the client. 
Anything that promotes the independence, the success and the 
benefit of the Bar is in the true interest of the public. Now, it 
is not in the interest of the public to make a lawyer the servant 
of any institution. It is in the interest of the public that the 
lawyer should feel his responsibility to his client, should feel that 
he is responsible and that no one else is responsible. It is in 
the interest of the public that the lawyer should receive com- 
pensation for his services. 


Merrel Price Calloway: 

It has been quite interesting to me to hear what has been said. 
I want to say that in my opinion the trust companies themselves 
are curing these evils that have been mentioned. Wherever an 
instance occurs like that which the gentleman from Seattle 
mentioned, the matter is taken up by the trust company organiza- 
tion, and you will find that there is much less of this sort of 
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thing now than there was a few years ago. The company that I 
represent is not the only ideal trust company. The Bankers 
Trust Company and the Columbia Trust Company of New York 
for instance, and other trust companies are following the same 
practice that my company is following; namely, doing a straight 
trust company business. 

If you will permit me to say so, I think that lawyers should 
remember that they are really the makers of law. The majority 
of the members of the legislatures are lawyers. In endeavoring to 
pass laws to cure some particular defect, care should be exer- 
cised. If you undertake to define what a trust company shall 
do and what it shall not do you ought to be careful not to 
make ‘the restrictions so that the trust company cannot do busi- 
ness at all. , 


Julius Henry Cohen: 


May I speak on behalf of the New York County Lawyers 
Association which selected me as one of its delegates here. We 
have a committee on the unlawful practice of the law, and I hap- 
pen to be the chairman of that committee. It seems to me a 
very important fact would be overlooked if it was not referred to 
at this point. The Trust Company Section of the American 
Bankers Association is the result of a discussion by trust com- 
pany representatives at a meeting held a few years ago. That 
Trust Company Section has passed resolutions admitting that 
there were evils, and pledging themselves to co-operate with 
the members of the Bar in the elimination of such evils, and they 
appointed a committee on co-operation with the Bar associations 
of the country to accomplish that end. Mr. Sisson is the chair- 
man of that committee of the Bankers Association. That com- 
mittee has opened its doors to the reception of complaints that 
may come to it, and I ought to say in fairness to that committee, 
that I know they have acted in the right way in regard to the 
complaints that have been made to thems In applying the funda- 
mental principles to the various problems there may be differ- 
ences, but it seems to me but fair that I should place upon 
record the fact that we in New York are glad to co-operate with 
the Trust Company Section of the American Bankers Association 
in this regard. 
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Wm. H. H. Piatt: 

In 1915, Missouri passed an act defining the practice of law, 
and now, when a trust company undertakes to practice law, we 
can have the court determine what is the practice of law. There 
can be no vitalization of the code of ethics until you stop the 
practice of law by laymen. A man holding himself out as prac- 
ticing law and making a living thereby is practicing law, whether 
he is a layman ora lawyer. Our state passed an act defining the 
practice of law, and under that act, the bad practices of trust 
companies, particularly in Kansas City, disappeared. Following 
that act and the agitation in New York and the cases in New 
York, the trust companies in New York City and in some other 
states have ceased these objectionable practices. So that the 
question which it seems to me confronts the lawyers is the ques- 
tion of determining what is a correct definition of the practice 
of law. 


Mr. Mershon, Secretary of the Trust Company Section of the 
American Bankers Association : 

Mr. CHAIRMAN: I came here to listen and not to speak, but I 
feel impelled to offer one or two suggestions and I hope possibly 
to obtain a little information. It is a pleasure for me to listen 
to the trend of thought that has taken place here, because it is 
*n accord with the work that we have been doing, as Mr. Cohen 
knows. I have on several occasions approached him, as we have 
been advocating for a considerable time the very things that you 
gentlemen are interested in here. 

I would like to call attention to the fact that I hold in my hand 
a booklet containing one hundred advertisements prepared as 
the result of a meeting at Seattle at which I was present, of the 
trust companies of the State of Washington. The meeting was to 
discuss the law which was enacted in the State of Washington. 
The situation in that state is probably a little more aggravated 
than in any other stata We have known about it in New York 
for quite a long time. I can name a trust company that caused 
the trouble. It promised to draw wills for one dollar. Similar 
cases that have come to our attention throughout the United 
States have been very few. The situation in Washington is now 
being solved very nicely, and I desire to say that I am sure that 
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if you gentlemen will co-operate with the trust companies you 
will find that they are willing to co-operate with you, and you 
will get results. We publish in the Trust Company Section of 
the American Bankers Association from time to time bulletins 
on publicity—two of which I hold in my hand—in which proper 
advertising throughout the country is advocated. I would like 
very much to have any of you gentlemen who are interested look 
at these bulletins and see if thé advertisements we are advocating 
are not in accordance with your ideas. Mr. Piatt mentioned 
a trust company advertisement that a customer saw in a trust 
company office in his city. Whenever you run across anything 
like that, send word about it in to the headquarters of the Trust 
Company Section of the American Bankers Association at 5 
Nassau Street, New York, and we will give it attention. 

I want to assure you that there is an organized effort being 
made by the Trust Company Section of the American Bankers 
Association to correct these evils. I have personally studied the 
subject for two years and a half, and the sentiments of our asso- 
ciation are absolutely in accord with the views held by you 
gentlemen here. 

Raleigh C. Blackford, of Virginia: 

This discussion has not resulted in the taking of any action. 
Without any preliminary thought, I move that it is the sense of 
this Conference that a definition should be given to the practice 
of law which should either be placed in the code of Ethics of the 
American Bar Association or enacted into the law of the different 
states. I move that a committee be appointed by the Chair 
now to frame such a resolution and report it this afternoon. 

The President: 

The motion is carried. I will appoint on that committee 
Mr. Blackford, Mr. Piatt, and Mr. O’Donnell, with directions to 
formulate a resolution as has been suggested. 


Recess until 2 P. M. 


AFTERNOON SESSION. 
The President: 
I believe the committee which was appointed this morning is 
not yet ready to report a resolution. Accordingly, we will pro- 
ceed to the subject set down for this session, namely, the proposal 
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of the American Judicature Society for the incorporation of the 
Bar in the several states. 


Herbert Harley, of Illinois: 


Mr. PRESIDENT: We all believe in some sort of organization of 
the Bar. Lawyers are a class of privileged citizens exercistng 
a prerogative that is solely theirs and at the present day at last 
we are all agreed that there must be some sort of pended 
among them. The question, then, arises whether the orgauiza- 
tions that now exist in the various states—I speak of the state 
bar associations only—are entirely adequate for present needs; 
whether they have kept abreast of the evolution of society in this 
present century ; and I should say at the start that as I have criti- 
cized them, I have a great deal of respect for them. It is to give 
them greater power that I address my criticism. I do not con- 
sider that they are just what they should be, still I admire them. 

Now then, for the defects of the present organizations of the 
state bar associations. They are not all identical, but they have 
a wonderful resemblance. Of course, there are environal differ- 
ences, and what I say will not apply to all the smaller: st&tes 
where the bar is all settled and thereby knows everybody Else 
and they have bases of knowledge which is necessary for 2n easy 
working out of ethical principles. I speak of the typical states. 
Now, if a bar association is a good thing why does it nct have 
more members. In brief, there is a numerical weakness. Only 
between twenty and twenty-five per cent of the lawyers in each 
state are enrolled in the bar association of the state. There is 
something wrong about that. I do not necessarily mean that 
every lawyer must be in it, but certainly more than twenty per 
cent of the lawyers should be. 

The next thing is the weakness of bar associations befbre the 
legislatures. Important subjects are coming up ev ery year 
and yet we know that the demands of the bar associations are 
not receiving as much consideration from the state legislatures as 
they are entitled to, notwithstanding the fact that in every legis- 
lature there are more lawyers than any other class of people, 
and that the judiciary committees where these measures usually 
fail, are composed of lawyers. The members lack interest in 
matters of the bar associations. Taken generally, the members 
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do not attend a meeting more than once in three or four years, 
and they do not complain if the report of the annual meeting does 
not reach them until eight or ten months after the meeting. 

Again the committee system is to say the least inconvenient. 
Some states are large and the members are scattered and are not 
easily brought together. I believe there is too much time given to 
the preparation of reports. A full year is usually given. I believe 
it would be better to make reports within sixty days. Then again 
there is too short a time given to debate. When a committee has 
prepared a report, it should be adequately debated. There is 
only a small attendance at the meetings. This is due to the 
difficulty of attending regularly, but if one does not attend 
regularly he loses much of the advantage. If members can get 
all that they seek in recreation at these meetings they are very 
well repaid. 

The next suggestion I shall make should be said, in some re- 
spects, to embody all the other suggestions. Autocratie govern- 
ment. The clique is necessary, under the present style of con- 
stitution and by-laws. It is a beneficent oligarchy. These men 
are doing a splendid work, but the clique government is standing 
in the way of the proper evolution of the power to make it 
responsible to the public, which is perhaps its ultimate purpose. 
Then the short tenure of office of the president. Of course, if 
the president’s office is purely that of a figure head, it should be 
short. I have never heard of but one state bar association presi- 
dent being elected a second time. I think this tends to weaken 
the structure a great deal. The secretary is the only continuing 
officer, and he has no particularly executive authority. The 
short tenure of the president merely emphasizes the defect. 

Then the matter of publications is entirely inadequate to keep 
up the interest of the members in the association. The publica- 
tions in almost all of them are limited to the annual report, and 
that comes out months after the meeting. Another defect is a 
lack of funds to do important legislative research work which the 
bar ought to be engaged in, and is endeavoring in a certain 
measure todo. And there is a lack of funds to carry on the work 
of the Grievance Committee. In New York City, one of the city 
associations contributes $25,000 a year for the purpose of dis- 
ciplining erring brothers. Another matter is weakness in disci- 
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plining lawyers. That alone is enough of a point for us to start 
from. The bar associations throughout the country ave gradually 
beginning to face this great problem of cleaning up the bar of the 
several states. They are struggling, and, for the mos: part, doing 
it rather badly, speaking generally throughout the country, but 
in New York City they have plenty of money and they are able 
to do it very effectively. The weakness from clique control is 
reflected in the matter of disciplining erring brothers 

We might consider for a moment what the bar: *ssociations 
do in other countries. The lawyers of the United States in their 
collective capacity are different from the lawyers og any other 
part of the world, in that their organization as an enty has only 
just started. In the older countries they have gone m%ch further. 
They educate novices to the Bar. Legal education in this country 
has made wonderful strides. In other countries the lawyers 
control admissions to the Bar. That is a great feature. How 
can you have a body that does not say who is to censtitute its 
membership and then does not say afterwards what age the terms 
upon which a member stays in? Elsewhere the Ber necessarily 
exercises a controlling discipline, with the virtual power to disbar. 
Take, for instance, the Canadian Bar. In Canada the societies 
of members of the Bar educate the young men; they admit them, 
and when a young man is admitted to the law side wf the court 
it is practically equivalent to being admitted to practice. The 
signing of the roll in court, and the introduction to the Judge, 
is a mere perfunctory function. The young men is really 
admitted to the Bar when he is taken into the Society. Take a 
young man in Ontario. He must be five years in an office from 
the time he has first indicated his intention to become a lawyer, 
then he is admitted to take an examination such as is prescribed 
by the law of Upper Canada, and then he is introduced to the 
court. From the very beginning there is a place for him. He is 
no better qualified than the young man who comes through our 
schools, but he is better qualified than the young man who comes 
up from the law office in many of our states. If he is disbarred, 
he can never get back. He has a guarantee of a living if he 
behaves himself. In Wisconsin a man has to be a very successful 
student to pass the Bar examination, and I am told that that has 
now gone on for such a length of time that a young lawyer is now 
assured of making a respectable living, and he is not going to 
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have the question put up to him as to whether his survival means 
engaging in questionable practices. 

Now, a word as to what we would like to accomplish. We want 
to arouse an interest on the part of every member of every state 
bar association and we want as large a membership as we can get, 
and then we want control of the association by the members. 
You cannot have interest otherwise. 


Charles Martindale, of Indiana: 

As a class we are not and never have been popular and I know 
of nothing that would more accelerate that feeling than the intro- 
duction into any general assembly of a bill to incorporate a 
lot of lawyers. This feeling in regard to our profession is not 
new in the United States. It swept over the country in the 
forties and it resulted in the adoption of the New York Code of 
1848, which was copied by the states, notably by Indiana, where 
it was embodied in its constitution, that every man having a 
good moral character should have the right to practice law, and 
from shortly after 1850 down to the present time the lawyers 
of that state have been trying to get that out of the constitution 
and they haven’t been able to. Now what has been the result? 
I suppose that we have about the same proportion of bad cases that 
you have in Boston and in New York and in Philadelphia. We 
would like to have only men admitted to the Bar who have passed 
due and proper examinations, showing their fitness to practice 
the profession, but those who wish to may enter if they have a 
good moral character, and hold up their hands and be sworn, 
but, like water, they all find their level and the fittest survive. 
And I may say that we frequently have the usual proportion of 
foreign-born young men who come out and live with us long 
enough to be qualified as lawyers and then go back and are 
admitted on certificates in New York and some of the other 
eastern states. 

Now the proposition here as I understand it, is to change to 
an incorporated association in the hope that you will have more 
democratic control of the Bar, but it has been my limited experi- 
ence that there is just as much tendency in corporations to 
govern by the few as there is in unincorporated societies. It is 
the great tendency, especially where there are a large number of 
shareholders, to allow the few to advise on corporate manage- 
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ment, and generally large bodies of shareholders follow the advice 
of the few; and the tendency in incorporated as well as in 
unincorporated associations, is just as strong towards cliques. 

I think this proposition is idealistic. It would indeed be a very 
great matter if we could prevent unfit men coming to Whe practice 
of law, but what lawyer is there who has not under the appoint- 
ment of the court gladly devoted his time to prosecuting and 
carrying through disbarment proceedings. We have all done it, 
and we do it freely, I will not say, gladly. So far as the sanita- 
tion of the Bar is concerned, I have found that an active state 
bar association, or an active local bar association, is just as effec- 
tive through its Grievance Committee in presenting cases, mal- 
feasance by lawyers to the court as if they were imorporated 
bodies. You will never make a great body of lawyers a close 
corporation. The best you can do in this fierce democracy of ours 
is to allow the law of selection and experience to weed out the 
unfit, using diligence through your local associations to present 
the facts to the court. It is the duty of the court and of the 
prosecuting attorney—it is the duty of those charged with the 
administration of the criminal law—to prosecute bad lawyers, 
just as much as it is their duty to prosecute bad men in any other 
calling in life. 


John B. Winslow, of Wisconsin : 

Mr. CHarrMaNn: I am a member of this Judicature Society. 
It is just as my friend says, it is chasing ideals. It surely is. 
But if it were not for ideals in this world where would we be. 
We want more esprit de corps. How are we going to get it? 
Most of you that are as old as I am remember that wheryou were 
admitted to the Bar you didn’t have very much of an ffiea what 
you were doing except that you were being admitted tc#a society 
for the purpose of enabling you to make a living. I know that 
I had no particular idea that I was joining a great bod of men 
who were supposed to be helping along and ministering in the 
temple of justice. 

Now, the proposition here is to try to do something which will 
make the Bar generally, and the young men, feel that they are 
joining something when they are admitted to the Bar; that 
they are not merely earning their living, but that they ag trying 
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to do something for society and the administration of justice. 
I tell you, my friends, that in the years to come that is going to 
be more and more the case. We talk about crises; we talk about 
this being the greatest crisis in the history of the world. I tell 
you that in the course of the next twenty or twenty-five years 
the Bar has got to take upon its shoulders a very big share of 
the work in helping to solve the problems that are arising in this 
present crisis. How are we going to do it—as snipers on the 
outside, here a man and there a man? Or are we going to do 
it as an army? There has got to be a great deal, not merely of 
substantial legislation, but of legislation towards improving the 
administration of justice. Why, the Bolsheviki attack the courts 
the first thing. They say the courts and the lawyers are flim- 
flamming the laboring men. We have got to show that the courts 
are really doing justice, that they are the friends of the laboring 
men. We must improve the administration of law in the courts. 
Who shall do that but lawyers? And how are they to do it unless 
they are combined and of one mind on the subject? 


P. H. Martin, of Wisconsin: 

I am not prepared to discuss the merits of the plan that has 
been proposed, but I will say that, in my opinion the relation 
of the state bar associations to the American Bar Association 
is not as close as it should be. May we not begin by some modi- 
fication of the Constitution of the American Bar Association and 
make it an association in which each state association to be a 
division of the American Bar Association. I think that in that 
way we would have one spirit, one ideal and one organization. 
The thought has occurred to me repeatedly that if an association 
could be organized along the lines of the fraternal associations 
we would reach the ideals of the profession, and, as well, bring 
about a situation which would produce the greatest good to the 
lawyer wherever he is. The American Bar Association ought to 
be large enough and comprehensive enough to include every 
worthy lawyer in the United States. 


Clarence N. Goodwin, of Illinois: 

The suggestion made by Mr. Harley strikes me as the most 
radical as well as one of the most interesting suggestions that has 
been made. It seems to strike the gentleman from Indiana as 
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one that will be the most shocking and unpopular. N@w, it is 
shocking in a way, because we have grown up with the i¥lea that 
permission to practice law should be considered as a right that 
inheres in the person who is able to convince the members of his 
Supreme Court that he has a minimum amount of qualifica- 
tions. I venture to suggest that permission to practice law ought 
not to be considered as a right, but should be considered as a 
privilege; and a privilege that should be extended to a mari only 
upon the basis that he can be in a high degree helpfui in the 
administration of justice; but a privilege that should be retained 
only so long as he continues to be an honorable man and an 
intelligent and helpful factor in the administration of justice. 

It seems to me that the question of who shall be admitted to 
the Bar is one that ought to be left to the lawyers themselves. 
I venture to suggest that wherever the question of who shall be 
admitted to practice law, and how long a man shall remain a 
practicing lawyer, has been left to the lawyers themselves, the 
lawyers have been respected ; but where it has been left as it is 
in this country, the members of the Bar have not been respected. 
I think the sugestion that a man should become a member_of an 


incorporated society, and contribute to the mainteance of a @ciety 
of high standing, and that the question whether he shoulg con- 
tinue to be a member of the Bar should be left to the lawyers 
themselves—I think that is the best suggestion that has been 
made on this subject. : 


John M. Harris, of Pennsylvania: 

The Chairman may recall that many years ago, before this 
American Bar Association Lord Russell delivered an address on 
the subject of International Law. At that time it was remarked 
by leaders of the American Bar that while we perhaps here knew 
as much about the subject as Lord Russell, there was about his 
paper a kind of education that we did not possess. Then, with 
our genius for organization, the American Bar Association 
appointed a Committee on Legal Education, and a propagauda 
was commenced for the purpose of standardizing admissiori to 
the Bar. You all know that since that time there has been a 
wonderful improvement. It happened to be my good fortune to 
help to organize the Pennsylvania State Board of Law Examiners 
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about twenty years ago, and I have been a member of that board 
ever since. Now, I believe in organization. I believe in making it 
particularly impressive on the young man who seeks admission 
to our profession that he shall seek admission to some organiza- 
tion. Before we began to standardize legal education and admis- 
sion to the Bar, admission to the Bar was very informal. I 
believe in making it impressive. Therefore, sir, I endorse the 
plan that has been suggested here, so learnedly suggested by our 
Chairman, that we incorporate the several state bar associations, 
and then those associations will no doubt consider in their own 
bodies the detail, so that the several matters that may come up 
before them, by way of standardizing admission to the Bar and 
by way of disciplining erring members of the Bar, will be worked 
out successfully. 


W. H. H. Piatt: 

In order to get concrete action upon this proposition, I move 
that the Chair appoint a committee of five, with a sub-committee 
of 48—one from each state—to report on the question of incor- 
porating the Bar in the various states. 


Edwin T. Merrick, of Louisiana: 

I am in favor of the appointment of such a committee. The 
people at the present time are a little tired of too much organiza- 
tion. I am one of those who believe that the Supreme Court is 
the proper tribunal to lay down the regulations concerning the 
practice of members of the Bar throughout the country. The 
same principle applies to running our own affairs. There is no 
doubt that organized action, having a body to look up to, will 
have a good effect. We have made the first start in attempting 
to raise the standard in the several states. In Louisiana we 
could not put in an educational qualification of any sort before 
our legislature. It sems to me we have got to begin here on the 
plan mentioned by the gentleman from Chicago—having a close 
corporation of men, who are looked up to as leaders of the Bar, 
and then working along the other scheme. 


Charles Martindale: 
The State Bar Association of Indiana is already incorporated 
under the general voluntary association act. I am not in favor 
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of disorganization. No man has ever stood more for organiza- 
tion than I have. I believe in upholding the highest ethics of 
the profession. But if you undertake to make a general statute 
for the incorporation of attorneys you will find in most of the 
states difficulty in getting it through. 


T. J. O’Donnell : 

We could not in Colorado incorporate such an association a¢ 
is here proposed without an amendment to our state constitu-. 
tion. We have a provision in our constitution against the grant-* 
ing of special charters, and no corporation can be created in_ 
Colorado except under the general law. So if we undertook to 
make a general law under which the Bar could come in, we would , 
have to provide for an incorporation under which the ministers , 
and the doctors could come in. . 

I agree with the gentleman from Louisiana. So far as the 
western part of this country is concerned there is a tendency on# 
the part of the public to believe that it is the privilege of every $ 
free born, American citizen, to become a lawyer if he can get 
his name on the roll; and I do not believe that in most of the 
western states we could carry through a constitutional amend- 
ment. In Colorado the state bar association is organized under 
the general law. We had for twenty years a most successful 
period of our local bar association, an organization which was 
unique because it was not incorporated and had neither consti- 
tution nor by-laws, and yet we got along splendidly and followed 
all the principles of law. 


A Delegate: 

It has been held in my state that admission to the Bar isin °* 
the hands of the court, and that an act of the legislature prescrib-  * 
ing who shall be admitted to the Bar is unconstitutional. 

It is suggested by Mr. Harley that admission to the Bar in 
Canada follows as a matter of course after a young man has been 
admitted to the Canadian law societies. It does not seem to me 
that it is a matter that the legislatures can deal with, but it is 
certainly a matter that the courts can deal with if they will call 
to the Bar only those gentlemen who are recommended by an 
incorporated society—if they will recognize the Bar to that 
extent—and I don’t think it is a matter that can finally be dealt 
with by the legislatures. 


Or 
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Harry S. Mecartney, of Illinois: 

Were the question under this resolution, of having a committee 
to spend another year reporting upon the question whether the 
Bar at large should be incorporated or not, I should oppose it. 

My suggestion is that this committee consider whether this 
plan should be adopted, or not, and endeavor to work out an ideal 
plan by which the expression of the American Bar Association 
shall always have a respectful hearing. 


The resolution presented by Mr. Piatt was then adopted. 


The President: 
The Secretary will now read the Report of the Committee on 
Resolutions. 


The Secretary : 


“ Resolved, That it is the sense of this meeting that it is in 
the interest of society that the intimate and direct relationship 
of attorney and client shall be preserved, and that corporate or 
lay practice of law is destructive of that relationship and tends to 
lower the standard of professional responsibility ; 

“ Resolved Further, That Trust Companies, while performing 
proper and legitimate functions of a business and fiduciary char- 
acter, are not constituted or organized for the purpose of furnish- 
ing legal advice to clients—drawing wills or furnishing legal 
services ; 

“ Resolved Further, That the efforts of the Trust Company 
Section of the American Bankers’ Association to eliminate evil 
practices on the part of trust companies be encouraged and the 
effort to co-operate with the Bar be cordially welcomed ; 

“ Resolved, To that end, that we recommend to state and local 
bar associations that they bring to the attention of the. Trust 
Company Section of the American Bankers’ Association any evil 
practices of trust companies or bankers of which they are aware 
in order that the bankers’ organization may, like the lawyers’ 
organization, purge its ranks of wrong doing or error; 

“ Resolved Further, That a special committee of six be ap- 
pointed to prepare for the use of state and local bar associations 
a careful brief of what constitutes practice of the law and what 
constitutes unlawful and improper practice of the law by laymen 
or lay agencies, and that said committee report at the next 
Conference. 

RateicH C. BLACKFORD, 

THomas J. O'DONNELL, 

WituMm H. H. Purr, 
Committee,” 














42 The American Bar Association Journal 


William H. H. Piatt: 
I move the adoption of this Report. 


The resolutions were then adopted. 


Harry S. Mecartney: 
I desire to be recorded as voting No. 


William H. H. Piatt: 

I offer the following: 

“ Resolved, That this Conference meet again next year, and 
that a Committee of Five be appointed to prepare and outline 
a proper program for discussion.” 

I also move that a committee be appointed by the Chair to — 
nominate officers for the Conference for the ensuing year. 

Both motions were adopted. 


William V. Rooker, of Indiana: 

I have a resolution that I desire to offer, and I venture to state 
that my investigation of this question arose through the recent 
balloon accident in Chicago where it was found that there was 
no branch of jurisprudence which covered the subject. My reso- 
lution is this: 

“ Resolved, That it is the sense of this Conference that aero- . 
nautics and aerography lie within the admiralty jurisdiction of 
the United States and should be entertained accordingly; that 
a committee representing each state of the United States here 
represented, be appointed to make further inquiry into this 
question and report its conclusions to the American Bar Asso 
ciation, to the end that the proper communication may be mad 
to the Congress of the United States and appropriate legislatio 
extending remedies to the aggrieved at common law may be 
enacted.” 

While it may be inappropriate to speak to this resolution 
before the question upon it is put, I wish to say that aerography 
or the science of riding on the atmosphere is comparable to the 
navigation of ships. The lines of aeronautical comevunion tien 
are controlled by science. We used to have no such control until 
the famous case extending the admiralty jurisdiction of the 
United States from tide-water, which had been the universal 
limit of jurisdiction, to the high waters of navigation. I am 
persuaded that the admiralty jurisdiction is the proper juris- 
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diction for this class of cases. There can be no boundary lines 
in the air. 

I believe that the people of this country who are devoted to 
the common welfare would invite the help of this Association on 
this subject. There may be catastrophes arising which could not 
be reached otherwise without coming in conflict with our cher- 
ished principle of local government. There have been some acts 
of Congress extending the jurisdiction of admiralty law. It 
would be a great hardship in many of the states for persons who 
are aggrieved to bear the heavy burden. So I venture to suggest 
that our courts of common law should be given jurisdiction to 
try these cases, under some proper supervision. 


The President: 

May the Chair inquire of Mr. Rooker whether it would not 
answer his purpose if the words “ should properly ” were inserted 
before the word “lie” on the second line, so that we may not 
without consideration submit ourselves to the proposition that 
it does lie within admiralty jurisdiction ? 


William V. Rooker: Ls) 
Yes; I am quite agreeable to that suggestion of the Chair. +4 


The President: 

Then the question is upon the resolution offered by the gentle- 
man from Indiana as now amended. All in favor of it will say 
aye; opposed, no. The ayes have it and it is adopted. 

The Chair will announce as the Committee on Nominations 
to be appointed under the resolution of Mr. Piatt the following: 
Wm. H. H. Piatt, of Missouri; John Lowell, of Massachusetts ; 
Charles A. Boston, of New York; Albert D. Early, of Illinois; 
Edwin T. Merrick, of Louisiana. This committee is requested 
to meet immediately upon adjournment of this session. 


John J. Sullivan, of Washington: 

At this time I want to pay my respects to the splendid work 
of Mr. Cohen. I want to say, in behalf of the Washington State 
Bar Association, that we are getting a great deal of good out of 
this movement. It seems to me we get more good out of these 
straight from the shoulder discussions than we do from the 
general meetings of the American Bar Association itself. 
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We inaugurated a movement in Seattle to look into some of the 
work that lawyers were doing in connection with the war. We 
adopted the canon of ethics laid down by the American Bar 
Association. Last year we asked the committee whecher or not 
it was unethical for a lawyer to take money for his services in 
seeking to keep a man out of the army, and the commitice replied 
emphatically that it was. It was my misfortune to be tached to 
the military intelligence bureau instead of to active service, but 
I did have the privilege of learning a few facts; I lee@ned about 
the efforts that some lawyers were making to keep s§en out of 
the service, and I want to tell you gentlemen tha% our plan 
whereby the Supreme Court appointed three memberspf our Bar 
to recommend the disbarment of these lawyers has worked well. 
We recommended to the Supreme Court for disbar*ent three 
lawyers who had received sums of money ranging from five 
dollars to one hundred dollars apiece for their services in enabling 
some men to keep out of the service. 


Charles J. Schnabel, of Oregon: 

What the gentleman from Washington has just suid applies 
also to my state, Oregon. With respect to admission bo the Bar, 
we work hand in hand with our Supreme Court. 


George B. Harris, of Ohio: 

I offer the following resolution: 

“ Resolved, That this Conference approves with sympathy the 
course of conduct of the lawyers of New York City and New 
York State in their effort to bring about the election of competent 
judges, non-partisan, and that we recommend to the lawyers in 
every state similar action so that the Bench may be taken entirely 
out of politics and be placed upon a plane where real lawyers of 
admitted ability, may be called to the Bench and mayhot have to 
dip into politics in order to get there.” 


The resolution was adopted. 
Adjourned until 8 o’clock P. M. 


e 
’ 


EVENING Session, 8 o’CLock 


In the absence of Elihu Root and Moorefield Storey, Thomas 
J. O’Donnell, of Colorado, was chosen as Chairman of the session 
and took the chair. 
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The Chairman: 


The topic assigned for discussion this evening is: “ How to 
Secure Uniform Administration of Statutes for the Removal of 
Causes from the State to the Federal Court.” 

Senator Albert B. Cummins, of Iowa, was expected to be 
present and lead this discussion, but we understand that he is 
detained in Washington by official duties. Therefore, I take 
pleasure in announcing that the discussion will be opened by 
Charles A. Boston, of New York. 


Charles A. Boston, of New York: 


Mr. CHarrMAN: This is a day of strikes, and those who go to 
the theater for entertainment are fortunate if they hear an under- 
study. Let me plead this as a sufficient precedent for my appear- 
ance here tonight in place of Senator Cummins. I trust that, 
like those who have to be satisfied with the presentation of a 
character by an understudy, you will accept the excuse for this 
particular understudy because I have only been forced into this 
position by an announcement made to me an hour or so ago. 

I assume that most men who have given any consideration to 
this subject, when they have read this particular topic on the 
program, had a reaction of impatience, because at first sight I 
should assume also that it is a matter that has not agitated the 
average member of the Bar nor the average delegate to this Con- 
ference. I can say that it never awakened my animosity until I 
was forced into the position of studying systematically and 
carefully the present state of the law for the removal of cases 
from the state courts to the federal courts as administered in 
the federal courts in this country. Those statutes ought to be 
simple. The right of removal ought to be certain. The limit of 
the right of removal ought to be well defined. If there is any- 
thing that ought not to be the subject of expert knowledge, or that 
ought not to require discussion in great detail whenever the 
question arises, the right of removal ought to be that question. 
But as matter of fact the right of removal, as administered in the 
various courts of the United States today, is as complex and as 
uncertain and as difficult as many of the most intricate patent 
claims. Judge Smith MacPherson has said that there is no phase 
of American jurisprudence with so many refinements and subtle- 
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ties. And, after careful and extended study of inf subject, I 
am prepared to acquiesce in that view. 

Apparently it is not a matter of much importatice, but to 
clients it is a matter of substantial importance; measured by the 
amount of litigation which it provokes, it is a matter of grave 
importance ; measured by the amount of disparity in the decisions 
and disagreements among the courts, there is to my knowledge 
no such difference of opinion upon any question of law that has 
ever been raised in this country. Now, having been, coyvinced 
of that, and seeing what fantastic situations do arise and how 


much uncertainty exists in the decisions of the courts, I felt that © 


it was a substantial reflection upon our federal system of justice 
that any such condition of affairs should be permitted to exist, 
and personally I set about doing what I could to get lawycrs to 
think about it and try to correct the situation which is ¢ grave 
abuse. It may not be a widely extended abuse, in the sense that 
it involves the rights of many clients; but it is a widely extended 
abuse in the sense that it is co-extensive with the confines of the 
United States. I have found that there are sixteen different 
propositions with respect to the right of removal which as at 
present administered in the federal courts have judicial ¢sup- 
port in the affirmative and judicial support in the neg#tive. 
Sometimes the lines of decisions in the same district are irr#con- 
cilable. Frequently the lines of decisions in the same circuit 
are irreconcilable. The lines of decisions in the different 
circuits are irreconcilable. I first brought the question up to 
the Committee on Remedies in Judicial Procedure of the Amer- 
ican Bar Association. They set a sub-committee at work on the 
subject, and it is still at work. I brought it to the attention of 
the New York State Bar Association—its Committee on Federal 
Procedure and also its Committee on Law Reform, with the 
result that they pointed out the defects and recommended sojne 
action leading to uniformity of decision. Incidentally and indi- 
rectly I have sought to impress the error of this condition u 
one or more members of the Judiciary Committee of the Sena#, 
and I hoped that Senator Cummins would be here tonight to 
present his views to you and to discuss it. 

I have found that the impression apparently prevails in that 
committee, that the judicial interpretation of these statutes is 
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now pretty well settled. That is not so. It never was more 
unsettled. This is in a large measure due to the action of the 
Supreme Court of the United States in throwing uncertainty 
into the situation, and then refusing to grant any review in order 
to reconcile the inconsistent decisions in various districts. I 
found also that the tendency appeared to be to entertain the 
opinion that no matter what removal statute you might pass 
there would be an equal difference of opinion among the federal 
judges. Now that also is not so, if there is anything to be gleaned 
from the history of these statutes. So far as my recollection 
serves me, and so far as my investigation goes, there was no un- 
certainty and no difference in any of the courts about the proper 
construction of any phase of these removal statutes from 1789, 
when the Judiciary Act was first adopted, to 1875, and very 
little difference of opinion from 1875 to 1887; all of the differ- 
ences which have arisen, of any substantial nature, in the course 
of the years from 1789 to the present time, have arisen between 
the year 1887 and the present time, and they grew out of the 
legislation of 1887 and 1888. Most of the trouble arose from 
the use of two words, and those two words could be very readily 
changed. They are the words “ proper district.” If there was 
ever a Pandora’s box opened in judicial administration it was 
opened by the substitution in the Act of 1875 of the words 
“proper district ” for the words which had theretofore appeared. 
from the beginning of the judiciary statute “the district in which 
the suit is pending.” And, curiously enough, these latter words 
have survived to the present day, but they have survived in the 
administrative feature of the law. From 1789 until 1875 the 
administrative provisions and the substantive provisions of the 
removal statute of the United States were incorporated in one 
section and that section identified the district of removal as the 
district in which the suit is pending. The administrative feature 
has been perpetuated until this present time. Now, that is per- 
fectly simple and practicable, and it is the practice which pre- 
vailed from the beginning in 1789 until 1887. But with the 
introduction of the words “ proper district” into the section, 
which appeared to grant the substantial right, the judicial mind 
and the mind of ingenious counsel immediately began to inquire, 
What is the proper district? If they had studied it historically 
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and had practiced as they always did, there would have been no 
difficulty in finding the proper district. If they had referred to 
the very next section, which contains the administrative provi- 
sions, they would have had no difficulty in finding the proper 
district. It was the district in which the suit was pending. But 
they went to a distance to discover the proper district, and they 
considered in many of the courts that the proper district was no 
longer the district in which the suit was pending in a state court, 
but it was the district in which the suit might have been origi- 
nally instituted in the federal courts. But then there came 
along another set of judicial minds, and they said, true it must 
be the district in which the suit should originally have been insti- 
tuted in the federal court, but it must also be the district to which 
you can pray the removal, and you can only pray the removal to 
a district in the state in which the suit is pending. Therefore, 
you have a double condition, and the double condition is such, 
when worked out to its logical conclusion—though I shall not 
attempt to demonstrate it here, because I am only opening the 
discussion—that the judicial decisions actually nullify a privi- 
lege granted by the Act of Congress when one of the parties is 
an alien, although the privilege of removal is granted where a 
party is an alien. 

This is a logical conclusion of the application of these prece- 
dents which went astray in interpreting the words “ proper dis- 
trict ” as meaning the district in which the suit could have been 
originally instituted by the plaintiff if the defendant had objec- 
ted. Now, the Supreme Court of the United States has gotten 
to this point: that if the suit is one which is cognizable in a 
United States court on account of the amount in dispute or a 
difference in citizenship, and if the defendant does not object to 
being sued in a district not the district of his residence, the 
United States court of that district has jurisdiction and can 
proceed to judgment. It once held otherwise, and it has never 
completely overruled that decision. The Supreme Court has 
never distinctly overruled it, and the other courts have wobbled. 

Now then, what is the result? In the first place, uncertainty. 
I found that if a suit was instituted in a state court within the 
eighth circuit, or in Rhode Island or Georgia, or Massachusetts 
or Indiana, or South Carolina, or Iowa, or Alabama, or Texas, 
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or California, or Kentucky against a non-resident of the district 
by a non-resident of the district and it was of a character cog- 
nizable in a United States court somewhere in the United States, 
it could be removed to the federal court in the same district, as 
a matter of right; but if it was in the second circuit, or in West 
Virginia, or Tennessee, or Ohio, it could not be removed to the 
federal court either as a matter of right or on any other basis 
except consent; if the plaintiff objected the court would refuse 
to take jurisdiction of the controversy. Even that might not 
be a substantial grievance until you come to this phase of the 
situation, consider the position into which any man is liable to 
be forced if he is found in the state where he does not reside, and 
his adversary does not reside in that state. Under the present 
condition of the law he can remove that suit to a federal court in 
some districts, and in other districts he cannot. I say it deprives 
him of a privilege which is secured hm by the Constitution of the 
United States to be compelled against his will to litigate in the 
state court the controversy which under the Constitution is 
within the judicial power of the United States. 

That leads me to the constitutional aspect. We have not only 
a condition of chaos in the administration of the law, but in those 
states which refuse to accept the proper fundamental principle 
as I conceive it, a citizen of the United States may be sued by a 
citizen of another state in a state in which neither of them resides, 
is a matter which under the Constitution of the United States 
cognizable by the federal judicial power, and there is no power 
on the part of the defendant to invoke the exercise of the federal 
judicial power. The plaintiff has his option of instituting a suit 
in the United States court under Section 24 of the Judicial Code. 
He can go into the federal court and sue the defendant either in 
the place of residence of the plaintiff or in the place of residence 
of the defendant, and if he finds that the federal law favors him, 
that is just what he will do, but if he finds that any state law 
favors him, he can go to any state in the Union where the law 
so favors him and if he can find the defendant personally present 
there, or if he can find property there that he can attach, he can, 
against a citizen of another state, enforce the state law, though 
in the federal courts in the same state the fundamental law appli- 
cable might be considered to be different. (The speaker illus- 
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trated by reference to Old Dominion &. Co. vs Lewisohn, 210 
U.S. 206, in contrast to Bigelow vs. Old Dominion &. Co., 225 
U.8.111.) I say it was never the intention of the Federal Con- 
stitution that such a course of action should be possible; it never 
was the intention of the framers of the judiciary law; and it 
has never been the intent of any of the law makers who have 
amended that law from time to time, that that should be possible. 
Nevertheless it is the construction that is put upon it. 

Let me give you another instance of confusion. In New York 
within the last year the Circuit Court of Appeals for the second 
circuit has spoken, by a vote of two to one against the proposition 
for which I stand here as to the proper construction of the law. 
In many cases prior to the determination of the second circuit 
on that point, different judges in the Southern District of 
New York had determined the point precisely in opposition to 
each other. In the Eastern District of New York another line of 
decision had prevailed. In the Northern District of New York 
an entirely different line of decisions had prevailed. Now that 
the Circuit Court of Appeals for the second circuit has decided 
the much mooted question all the judges in the second circuit 
will have to follow it. If you turn to the eighth circuit you will 
find exactly the contrary decision. After the decision had been 
rendered in the second circuit, the Supreme Court of the United 
States refused, in the Park Square Automobile case, to order up 
by writ of certiorari an entirely different decision which had been 
rendered by Judge Ray in the Northern District of New York. 
In the Circuit Court of Appeals case to which I have referred 
Judge Mayer and Judge Ward outvoted Judge Learned Hand. 
Judge Learned Hand had previously in the District Court said, 
“My convictions are opposed to the adjudication which I feel 
compelled to render. For the purpose of conformity I must re- 
mand this case. If I should yield to my intellectual convictions 
I should hold it.” But when he was sitting in the Circuit Court 
of Appeals, on an appeal from another judge who had not re- 
manded a similar case, his intellectual convictions came to his 
rescue and he felt that he was no longer in a position where he 
should adhere to precedent. So he dissented from the opinion 
of his two colleagues, and he advised a certificate of reasonable 
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the United States; but in that they overruled him. On the 
strength of the disagreement an application was made to the 
Supreme Court of the United States for a writ of certiorari, 
which that Court declined. But when an inconsistent decision 
came out shortly afterwards from the Northern District of New 
York on a question of jurisdiction, on an application for some 
sort of a writ, they declined to interfere. 

That is the state of chaos with which we have to deal. I main- 
tain that it ought not to be. In my opinion, enough members of 
the Bar in the different states should interest themselves in this 
subject to have the matter clarified. To my mind it should be 
clarified in two directions. In the first place, it should be made 
certain. That is very easily accomplished. The words “ proper 
district ” should be superseded in Section 28 of the Judicial 
Code by exactly the same words as appear in Section 29, namely, 
“the district in which the suit is pending.” Secondly, it 
seems to me that the interests of the citizens of the United 
States should be considered; that a defendant is just as much 
a citizen as is a plaintiff, and that a defendant when sued in 
the state courts should have the same option, as to tribunal, that 
a plaintiff has who before instituting suit chooses whether to 
sue in the state court or in the federal court. 

Therefore, in order to have something for debate, I offer the 
following resolution : 

“ Resolved, That state and local bar associations be urged to 
take action looking to recommending such amendment of the 
existing provisions of the statutes of the United States for the 
removal of suits from state to federal courts that the meaning of 
terms now leading to uncertainty and disparity of administration 
shall be made more certain, and further that in such removals, so 
far as may be deemed practicable, the same option as to trial in a 
United States court be secured to a defendant within the limits of 
the judicial power of the United States as is now secured to a 
plaintiff in instituting his suit.” 

You will see that the resolution is capable of division—one 
part referring to the constitutional measure and the other part 
merely clarifying the present law. The reason for some limita- 
tion upon the right of removal is that otherwise it might so con- 
gest the federal courts that it would prove too expensive. That 
is why I have phrased it in the careful way that I have—“ so far 
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as may be deemed practicable.” It seems to me that is a matifr 
for the judiciary committees of the two houses of Congress %o 
consider. 


The Chairman: 
I think it is quite evident that the Senator stayed away becatise 
he saw the star in the wings. 


J. McF. Carpenter, of Pennsylvania: 

I have listened with a great deal of interest to Mr. Boston. It 
so happens that the first argument I ever heard after 1 went on 
the Bench had to do with this identical question, and Judge Ray, 
in the decision that Mr. Boston has referred to, quoted from my 
opinion. The question that came before our court arose in this 
way. A corporation of New York was sued by a corporation of 
Arizona in our court in Pittsburgh. There was a motion made 
to remove the case to the federal court. The question that came 
up was, Where will it go to? I wrote an opinion which has (een 
published. The question presented itself to me in this way: 
Neither of the parties was a citizen of Pennsylvania; both were 
foreign corporations. Without its consent the defendant could 
not be taken into the federal court, and I could not see how I 
could send the case to our federal court in Pittsburgh on a 
removal motion if the defendent could not have been compelled 
to appear there when he was sued. He could not be sued there in 
the federal court originally, and to deny him the right to be 
heard in the federal court was to deny him equal rights under the 
law of the United States. After discussing the question at some 
length I certified the case to the Northern District of New York, 
and Judge Ray had the precise question before him on another 
motion. He did me the honor, although I was quite recently on 
the Bench, to quote from my opinion, and he sustained the 
removal to his district. Later on the attorney who had sec,red 
the removal was notified in another case by an attorney desifing 
to have the case removed, that he was going to move to afore 
the case to New Jersey. The defendant’s counsel said: “ Where 
did you ever get any idea of that kind?” He replied: “ Your 
firm got a decision from Judge Carpenter that he could certify 
a case to New York. Now we want this case certified to New 
Jersey.” So they agreed about it and it was sent there. I under- 
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stand, however, that in another case the federal judge in New 
Jersey held that it could not be done. Judge Ray held that it 
could be done. Within the last two or three months our federal 
court in Pittsburgh has sustained the position that I took. The 
sole ground of my decision was that the federal court by the 
very terms of the statute had no jurisdiction when neither of the 
parties was a resident of the district, and that it would be un- 
fair and a denial of justice to say that a citizen of Massachusetts 
who might be caught down in Texas by a citizen of the State 
of Washington could compel him to stay in Texas and have the 
case tried, or, if he wanted to remove it, he had to go to the 
court in the residence of the plaintiff. 


Alfred H. Bright, of Minnesota: 


My mind was very much confused as I heard Mr. Boston 
talk, because I had supposed that the fundamental reason 
why one had a right to remove a case from a state court to 
a federal court was that they thereby secured a right to which 
they were as matter of course entitled. I have never supposed 
one had a right to remove a case simply because he thought that 
the federal court was the better court. Suppose a citizen of 
Ohio, having a claim against me in Massachusetts, I living in 
Minnesota, brings suit here and gets service upon me while I 
am here, neither of the parties has any advantage over the other 
so far as being known in the court that has obtained jurisdiction. 
Now, the presumption is that the case would be fairly tried as 
between the parties here in Massachusetts; the jury would be 
indifferent to either of us, and certainly the court would stand 
indifferent. But suppose the man in Ohio sues me in Minnesota 
where I live, and he comes up to Minneapolis where my home is. 
Now, he has the choice, because of diversity of citizenship, of 
going into the federal court. Why? Because if he goes into the 
state court that is a court of the state in which I am a resident. 
If he goes into the federal court it is supposed that he will be 
where the rights of citizens of different states are looked into a 
little more closely and a little better than they are in the state 
court. If he chooses to sue me in the state court I see no reason 
why I have not the right to remove the case into the fedezai court 
if I wish to do so, but there is no reason why the case should be 
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removed ; it is eminently proper that the state court should try 
it. There was a time, under the Act of 1875, when a plaintiff 
could begin a suit in the state court against a non-resident and 
then remove it into the federal court. What sense is there in j 
that? He sues the defendant in his own court, the same as he 
would any other man. It was for the defendant to say, as be- 
tween the state court and the federal court, he being a citizen of 
another state, whether he was willing to submit the case into the 
state court or whether he wished to file a petition for its removal 
into the federal court. I do not see any reason why a case should 
be removed where a suit is brought in a state court where neither 
party is a resident. We know that under the Act of 1875, a man 
could come in and make an affidavit of local prejudice, and so 
get into the federal court. 


Charles A. Boston: 
He can do that yet. 


Alfred H. Bright: 
Yes, I believe he can. 


E. W. Pettus, of Alabama: ' 

I want to correct one statement made by Mr. Boston. That 

, was in regard to Alabama. He said that in Alabama a case 
could be removed as a matter of right into the federal court. 

That was a long time ago, That rule formerly prevailed in 

Alabama, but it does not prevail there any longer. i 


Charles A. Boston: 

I accept the correction. It shows that in order to keep abreasi 
of the laws, as well as of the decisions, in this respect one must 
be up-to-date. I think that only emphasizes my argument. 


E. W. Pettus: 

There is one proposition brought out by the last speaker that 
might hold where there is only one plaintiff and only one defend- 
ant, but a great hardship can be worked where there is more 
than one party plaintiff. If the plaintiff in the case that the’ 
gentleman mentioned happens to join some one else with him 
who is a non-resident, and then sues, having a non-resident in 
with him, the resident plaintiff might be the most popular man } 
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in the community and yet by having the non-resident coupled 
with him as plaintiff the case would not be removed. As I under- 
stand Mr. Boston’s resolution it is that the case may be removed 
into the federal court as a constitutional right. 


Alfred H. Bright: 
That is a different case from the case that I was discussing. 


The Chairman: 

As the Chair understands the topic and the remarks of Mr. 
Boston, it is not a question of what causes should be removed. 
The proposition is that the rule with respect to the removal of 
causes should be the same throughout the United States, and that 
it should be made so simple that even a lawyer may understand 
it. 

Charles A. Boston: 

That is correct. And, further, so far as it may be deemed ex- 
pedient, the same rights be given to a defendant as to a plaintiff. 


Edwin T. Merrick: 

I am opposed to the latter part of Mr. Boston’s resolution. 
The tendency in respect of federal legislation has been to cut off 
removals, to reduce as much as possible the jurisdiction of the 
federal court on account of accumulation of work that they have 
to transact. I am opposed to giving a defendant the right of re- 
moval in a case when he is sued in any court in his own district. 
As to the resolution itself I think it could be made clear by saying 
“ the district in which he is sued.” I also believe that the courts 
are threshing this thing out themselves and are getting into a 
state now where there is no confusion—at least no such confusion 
as Mr. Boston referred to. Certainly a man in one state suing 
another man in a different state can suffer no damage in going 
before the court in his own state. The federal courts belong to 
all of us. 


The Chairman: 
Does the gentleman from Louisiana wish to have the question 
separated ? 


Edwin T. Merrick : 
I think it should be separated. 
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Charles A. Boston: 
That can be readily done. I will ask the Secretary if he will 
kindly read the resolution. 


The Secretary read the resolution : 


“ Resolved, That state and local bar associations be urged to 
take action looking to recommending such amendment of the 
existing provisions of the statute of the United States for the 
removal of suits from state to federal courts that the meaning of 
terms now leading to uncertainty and disparity of administration 
shall be made more certain ”— 

Charles A. Boston (interposing) : 


Let the resolution be divided there; take what Mr. Cohen has 
read as the first resolution. 


The Secretary : 
Then the last part will read: 


“ And further, that in such removals, so far as may be deemed 
practicable, the same option as to trial in a United States Court 
be secured to a defendant within the limits of the judicial power 
of the United States as is now secured to a plaintiff in instituting 
his suit.” 

Wilson I. Snyder, of Utah: 

I would ask Mr. Boston why he does not include in the resolu- 
tion some provision for securing uniformity of decisions. It 
seems to me that it is of equal importance to have uniformity of 
decisions in the federal courts on matters other than procedure as 
well as on procedure. Now, I know this to be a fact in patent 
matters. There are a number of instances where inventions have 
been sustained in one circuit and nullified in another circuit. 
That corresponds to the illustration that Mr. Boston gave about 
an equity suit in which there was certainly a miscarriage of 
justice in the case of one of the parties defendant. 


Charles A. Boston: 
That was a difference of substantive law between a federal 
court and a state court. 


Wilson I. Snyder: 
That difference is just as manifest between different state 
courts as between state and federal courts. 
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Charles A. Boston: 


The remedy now exists if you can induce the Supreme Court 
of the United States to grant a writ of certiorari. 


Wilson I. Snyder: 

That is what I am coming to. It is perfectly apparent that 
Congress intended to make it the duty of the Supreme Court of 
the United States to take cognizance of a question of comity. In 
my state of Missouri we have a Court of Appeals which has final 
jurisdiction, to a limited extent, and on a limited number of 
matters. The Supreme Court has the highest jurisdiction as 
to all matters within its powers. We have a provision of our 
constitution under which the Supreme Court of the state may 
take cognizance of any case decided by a Court of Appeals if one 
of the judges of the Court of Appeals certifies that the decision 
is in conflict with any decision of the Supreme Court. The 
purpose of that statute was to secure uniformity of decision in 
the states. Within the last few years, the Supreme Court has by 
certiorari been taking jurisdiction in cases where there is a con- 
flict, or where the court believes there is a conflict as to the facts. 
It seems to me that if the most substantial good is to be accom- 
plished in anything, in any legislation on this subject, it ought to 
comprise all these matters. That is why I asked Mr. Boston why 
he did not include a provision by which the committee to take 
charge of it may consider legislation that would reach the evil 
that I speak of. 


Charles A. Boston: : 

I have two reasons. One is that I had not thought of it, and 
the second is that I think I have undertaken a large enough job 
any way. 


A Delegate: 

While I am heartily in favor of the spirit of the resolution, I 
think it is a mistake to refer this matter back to the state bar 
associations. How many years would it take to have any 
considerable number of the associations act upon this matter? 
And how almost certain it is that there would be no uniformity in 
their action? 
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I would suggest an amendment, that it be referred to some 
appropriate committee created by this Conference to take charge 
of the matter. I think we will get at a result much more quickly 
in that way. 


The Chairman: 

The Chair will state that the subject is already before a com- 
mittee of the American Bar Association. The Chair happens to 
be a member of that committee, although not on the special 
committee to which it was referred. 

The Chair understands that the report of the sub-committee 
is to be brought before the full committee to-morrow, and will 
probably be reported to the American Bar Association for action. 
I think the matter of bringing it to the attenticu of this Con- 
ference is that as this is a matter that demands action by Congress 
it was thought that the delegates from the different states, 
acting through their local associations, could bring more direct 
influence to bear upon members of Congress than could the 
American Bar Association. It seems to me to be one of those 
subjects where a change is needed, badly needed at once, and 
which, therefore, it is eminently proper to bring before a meeting 
of this kind where it may also be considered before the Associ- 
ation generally. 


William V. Rooker, of Indiana: 

I take exception to what I think is an erroneous statement. 
I am unable to persuade myself that the right of removal is an 
invasion of one’s privilege under the Constitution. If i under- 
-stand the federal jurisdiction aright, the Supreme Court of the 
United States is by the Constitution endowed with jurisdiction 
originally. All the other jurisdictions of the federal courts come 
within the Appellate power. Aside from that jurisdiction, which 
is originally in the Supreme Court, which, as I understand the 
rule, the right of appeal is not measured by the rule which applies 
to a denial of justice. The right to appeal may be granted, or 
not. But speaking of the vagaries in the law, it looks to me as 
if this subject presents more than a pandora’s box. I do not want 
to take sides on this, but I want to look at the matter impar- 
tially. In the case of Bank of Augusta vs. Earle, it was held 
that the federal court might, for the purposes of jurisdiction, 
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presume that members of corporations were citizens of the 
state in which they resided. Our cases came out of the Supreme 
Court, and they included the statement that while that presump- 
tion might be indulged, it was refuted. Then we came to the 
Lexington Railroad case, and the Supreme Court held that the 
presumption should not be refuted, but that for the purposes of 
obtaining jurisdiction the courts would hold that the members of 
a corporation were citizens of the state in which the corpora- 
tion was organized. Under that presumption we would always 
have the right of removal to the federal court, and I think that 
has been the rule. The fallacy of that rule as I see it, and I have 
given it a great deal of attention, is that it contravenes several 
provisions of the Constitution of the United States. In the first 
place, I do not believe there is a state that ever could presume to 
attach to a corporation a prohibition against citizens of other 
states coming into that state against a corporation. In the second 
place, I know there is not any limitation in our stock exchanges 
to prohibit citizens from Indiana coming to the New York Stock 
Exchange and buying into a corporation. We went on in this 
matter, having the judiciary determine the question of citizen- 
ship, which has always been and must be a political question. 
We had to determine that until the confirmation came in the 
Dred Scott case. Then the Civil War came, and after that we 
wrote the XI Vth amendment into the Constitution, and in that 
amendment we denied the doctrine of presumptive citizenship 
and constructive jurisdiction, and we said that citizenship should 
have two sources, namely, birth and naturalization. The citizen- 
ship of wealth, the citizenship of legal procedure, was annihi- 
lated by the XIVth amendment. In the Slaughter House cases 
the Supreme Court of the United States said that the Dred Scott 
case never had been overruled. The Supreme Court of this 
United States still entertains the doctrine of presumptive citizen- 
ship and constructive jurisdiction, although the XIVth amend- 
ment says it must arise either by birth or naturalization. There 
is a great diversity of opinion on this question. 


Charles A. Boston: 

I wish to call attention to the remarks of the gentleman from 
Minnesota which find abundant support in judicial opinion. He 
said: “I assume that the reason for this legislation is the inabil- 


3 











60 The American Bar Association Journal 





ity under certain circumstances to get a fair trial in the state 
courts.” Now, a great many judges assume that that is the 
reason for the legislation, but if they had studied the history of 
the legislation as I have and then had examined Section 28 of 
the Judicial Code they would find that that Section itself pro- 
vides for the removal when there is evidence of inability to get 
a fair trial and there is a diversity of citizenship. If that is all 
that the legislation means, why, then nine-tenths of the Section 
could be stricken out and it would say what it means. My com- 
plaint of that form of reasoning is that it neglects to look at 
the statute, and it substitutes its own idea of design from the 
language of the statute without regard to the history of the 
statutes. If that is the sole moving cause of the legislation, why 
then the legislation itself has two different doors through which 
the same, and only the same character of controversy, can 
emerge from the state court into the federal court; and, accord- 
ing to rules of statutory construction the surplusage in the 
statute which does not apply to the case that the gentleman from 
Minnesota has suggested exists for a purpose. It seems to me that 
that purpose is beyond the material in the same Section, which 
unquestionably applies the remedy to the situation that he 
suggests. 
Now, we are not here to bury the Act of 1875. It has been 
dead and buried long ago, insofar as it contains the provisions 
which the gentleman from Minnesota has denounced, and there 
is certainly no purpose on my part of reviving it. I agrke 
entirely with him that a plaintiff who had selected his tribunal 
should abide by his selection. There are but two purposes ex- 
pressed in this resolution. It is no criticism at all of the judi- 
ciary. It is a statement of fact. Difference of construction does 
not exist. It is the duty of Congress to make it, if practicable, 
impossible for that difference to exist. I do not believe you could 
get legislation to the effect that all the courts must decide alike, 
but when your attention is called to specific words, and especially 
to two words, about which all the controversy has arisen, you can 
certainly with propriety call not upon the judiciary, because 
reconciliation by the judiciary I stil think is hopeless—but you 
can call upon Congress to rectify the situation by making its 
meaning clear. Now, that is all that the first part of this 
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resolution proposes. The rest of the resolution, the second part, 
is a suggested remedy. The reason for that is that it seemed to 
me that a plaintiff should not be given a superior choice over a 
defendant. If I had my way I should give the defendant by the 
right of removal, precisely the same option, which the plaintiff 
has when he brings suit. But I have not advocated my way for 
the reason that I recognize the congestion of the calendars of the 
federal court has been an abundant cause for the repeated 
changes in this law that have been made, and that there has been 
a desire to restrict from time to time. The most obvious exer- 
cise of that purpose of restriction was when, in 1887, the right 
of removal by a plaintiff was eliminated from the law as it 
existed in 1875. It was that restriction which Congress, in my 
opinion, had specially in mind. 


The Chairman: 

Unless there be objection, the Chair will divide the resolution, 
as it has been explained by Mr. Boston, and prt the question 
first on the first part of the resolution, and then the question 
will be taken on the second part of the resolution. 

As many as are in favor of the first proposition involved in the 
resolution will signify the same by saying aye; opposed, no. The 
ayes have it, and the first part of the resolution is adopted. 


Wilson I. Snyder: 
I move to amend that by referring it to the proper committee 
of the American Bar Association. 


Thomas W. Shelton, of Virginia: 

The purpose of this Conference, as I understand it, is more in 
the line of making recommendations to the American Bar Asso- 
ciation, and therefore I think the gentleman from Utah might 
withdraw his motion. 


The Secretary : 

We sit here as delegates from local and state bar associations. 
The justification for this discussion is that as a matter of national 
interest it should be brought to the attention of the local and state 
bar associations for them to discuss it. We are not called upon, 
unless we care to do so, to express our opinion upon the merits 
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of the question itself. We are called upon to express our views 
as to the importance of the question. The American Bar Asso- 
ciation is a national organization. We have been advised this 
evening that a committee of the American Bar Association is 
now considering this subject, and I do not see how we can prop- 
erly refer anything to them. We are not a section of that Associ- 
ation, and all we can do is make recommendations, if we choose, 
to its Executive Committee. We did that last year. It seems to 
me that it is wiser for us to let the American Bar Association 
attend to its business, and that we should attend to ours, and our 
business is to communicate thought between bar associations 
throughout the country; and Mr. Boston’s justification, it seems 
to me, for bringing before us so scholarly a treatment upon this 
important subject, is that it is of such character that local and 
state bar associations may well take it up. 


Alfred H. Bright: 
I move to table the motion made by the gentleman from Utah. 


Wilson I. Snyder: 

I would like to say a word as to the reason for making my 
motion. This is a national question, and it occurred to me that 
the appropriate way of dealing with it was for the American Bar 
Association to seek by proper means to bring it to the attention 
of the courts of the United States. The objection that I have to 
dealing with the matter in the manner suggested by Mr. Boston 
is that there is that that would throw it into a confused situation, 
if I may use that expression, while a concrete expression such 
as could be obtained through the American Bar Association 
handling it, would be much more appropriate. 


Charles A. Boston: 

I do not wish to suppress any debate or any proper disposition 
of any question here, but it seems to me that there is a point of 
order which should be raised, namely, that this body has no right 
to refer a question to any committee of the American Bar 
Association. 

The Chairman: { 
The Chair thinks the point of order well taken. Nevertheless, 
the Chair rules that, while the point of order may technically be 
well taken, the Chair is in doubt, and, therefore, will overrule it. 
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The Conference is quite capable of passing upon the question 
by a vote upon this motion just as well as is the Chair to rule 
upon the point of order. 

All in favor of the motion to refer will signify the same by 
saying aye; those opposed, no: The noes have it, and the motion 
is lost. 

The question now recurs upon the second part of the resolution. 
As many as are in favor of the second part of Mr. Boston’s reso- 
lution will signify the same by saying aye; opposed, no. The ayes 
have it, and the same is adopted. 

The next order of business is the Report of the Committee on 
Nominations. 


William H. H. Piatt: 

Mr. CHAIRMAN, GENTLEMEN OF THE CONFERENCE: Your 
committee, before taking up the subject of nominations, was 
informed by Mr. Root that having served the Conference as_its 
presiding officer so long, he desired to be relieved and he requested 
that we should not impose the office upon him for another term. 
We thought Mr. Root’s request should be observed, and therefore 
we report recommending for election as officers of the Conference 
for the ensuing year the following: President, Moorfield Storey, . 
of Massachusetts ; Vice-President, Stiles W. Burr, of Minnesota ; 
Secretary, Julius Henry Cohen, of New York. 

The nominees for the respective offices were then elected. 


The Conference adjourned sine die. 
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V. 
PROCEEDINGS 


OF THE 
SECTION OF LEGAL EDUCATION 


Boston, Mass., September 3, 1919. 
The Section of Legal Education convened in the Lecture Hall 
of the Boston Public Library, on Wednesday, September 3, the 
Chairman, William A Blount, of Florida, presiding. 


The Chairman: 

It seems to be the custom of the Section to commence at the 
apex of the cone, taking the least important thing first, and work- 
ing down to those which are more important; and, following that 
order naturally, the address of the Chairman of the Section 
precedes everything else. 

(See address of Chairman following these minutes, page 
90.) ‘ 





The Chairman: 

We have the privilege today of having with us Viscount Finlay} 
formerly Lord Chancellor of England. It is understood by us 
that he has had much experience in the matter of legal educa- 
tion in England, and I am sure that any words that he will utter 
upon the subject will be words of wisdom and of very valuable 
information. 

(See address of Lord Finlay following these minutes page 
100.) 


The Chairman: 

It is required at this session of the Section that officers for 
the ensuing year shall be nominated and elected. 

The Chair will appoint as a Nominating Committee Andrew 
A. Bruce, of Minnesota; H. C. Jones, of West Virginia and / 
Hollis R. Bailey, of Massachusetts. 
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The next order of business is a discussion of the subject: 
The Growing Importance of and the Best Way to Secure a Broad, 
Liberal Education for American Lawyers. We are to enjoy the 
advantage of having this discussion opened by an address from 
the Chief Justice of Wisconsin, John B. Winslow, whom I now 
present. 

(See address of Chief Justice Winslow following these 
minutes page 106.) 


The Chairman: 

The discussion of the subject presented is now in order. 

J. C. Collins, of Rhode Island: 

I am a member of the Bar Examining Board of my state, 
and we have heard a great deal said in regard to the need for 
higher education, and it could not have been said better. It 
is true that we all agree that it is desirable that a college educa- 
tion should precede the study of law in each instance, but I 
have had some experience in the last few years on the other 
side of the question, namely: How are you going to get this 
education to those who are going to be admitted to the Bar? 
We have during the last two years given considerable thought 
and attention to raising the standards of preliminary education. 
It was granted by all of us that the standard should be higher. 
But the question is: How may the young men get it? If I 
may refer a little personally to the situation in Rhode Island, 
I do it because I think perhaps in other states they may have 
similar conditions. We had a Bar examination two years ago, 
in which we happened to have a small number of candidates, 
and among them there were two of French-Canadian extraction ; 
two of Italian extraction; one of Portuguese extraction; one of 
Roumanian extraction; and, I believe, one Lithuanian; one of 
pure American extraction, and two whose parents came from 
the British Empire. Now, there were two men who had a knowl- 
edge somewhat of the common-law principles, one of whom came 
from original American stock. All the others had been raised 
with the continental idea. Yet they were citizens of Rhode 
Island, and they claimed their right to come in and present 
themselves for examination. Now the same standard of educa- 
tion, preparatory, which might fit the young man born of Ameri- 
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can ancestry would not, in my opinion, be equally good for the , 
young man who came from Central Europe. While that is not - 
true of all the examinations, yet we do have sometimes more 
than 50 per cent of the candidates who are of foreign birth. 
Are we going to say that no one except those who have a‘ 
college education may study law and take an examination for 
the Bar? We would like to make that the standard, but I 
am afraid the public would not stand for it. We thought the 
time was not ripe to advance it. The farthest we were able to 
get was that we would give a strong high school standard. We 
have not yet put it in judicial operation, for our Supreme Court 
has not passed upon the amended rules which we have recom- 
mended. The fact is that the standards are too low to get a 
broad, comprehensive view of what the law should be. Certainly, 
if there ever was a science which needs a good foundation it is 
the study of the law. We have met this matter in the last few 
years by two things. We have made the standard a little higher 
each time, and we have also met it by giving that class of exami- 
nation recommended by the American Bar Association, namely, 
questions which call not for a memorized answer or a stated 
answer to a few statutory questions, but we have evolved a set of 
questions which have caused the aspirants for admission to the 
Bar to not only answer the questions but to give his reasons why 
and explain his answers. The aspirant for admission is distinctly 
told that a “ yes ” or “no” answer would not be of any avail. By 
doing this we bring out the reasoning powers, the analytical 
powers, of the aspirant, by showing his general knowledge and 
his fitness. By this method we have been able to eliminate some- 
what the men who have not the faculty for legal reasoning. 
The result is that we have about 40 per cent of the candidates, 
generally, who do not pass the examination, and, while they have 
another opportunity to come up for examination again, as a 
tule those fellows do not come back. It has been our experi- 
ence in the examination of the purpose of applicants, and in 
looking at the men themselves, that generally their education 
is defective. 

Now, we would like suggestions as to how to raise the standard. 
We feel that the public is not fully aware of the needs of higher 
preliminary education. There is too much latitude given; there 
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is too much of the idea that a young man should have a chance 
to make good. If any of you gentlemen have had any experi- 
ence on a grievance committee you will know that in practically 
every case that comes before you it is the man who has never 
had a good, broad, general education in the first instance before 
he studied law, and who looks upon the profession of the law 
merely as a means for getting money, that comes before you. 

I am free to confess that it is a problem that we do not 
know how to solve, we do not know where the dividing line 
should be for putting the standard for a preliminary examination. 


William Draper Lewis, of Pennsylvania: 


I do not know whether I have an answer to the question 
raised by the gentleman from Rhode Island or not, but I will 
make an attempt to answer it. Personally, I am heartily in 
accord with the view that a college education is desirable. We 
all see the difficulty that has been put before the gentleman 
from Rhode Island—the difficulty of ascertaining just how far 
we are going to get that college edutation preliminary to the 
study of law. I differ from the gentleman in only one respect. T 
think the chief difficulty is among the members of the profession, 
and not with the public generally. I think the public generally 
will back us up very much more quickly than a great many 
members of the local Bar would back us up. I refer particularly 
to those members of the Bar who do not by any means uniformly 
attend these annual meetings of the Bar Association. 

Now, I have this suggestion to apply. Heretofore the Bar 
Examiners have been giving examinations on specific subjects. 
They have required those examinations of all candidates that 
have come before them. Now the emphasis should be on a 
different conception of preparatory education; not so much on 
a particular subject, as on the necessity for a broad, general 
education. The thesis, if I follow the gentleman aright, was 
that college education in the United States, while of course it 
is far from perfect, does give that broad education which is 
desirable as a foundation. I think it would be well if the Bar 
examiners in the various states would take the position that they 
will admit to the Bar without examination the graduates of 
approved colleges, and practically abolish their entrance exami- 
nation, and then take the position that they will admit no one 
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else except those exceptional cases in which the age of the appli- 
cant made it impracticable for him to obtain a college education, 
and in those cases give an examination which would not require 
the applicant necessarily to go through an examination on a 
preliminary education he did not have, but would test him in the 
way the gentleman from Rhode Island has suggested. I am 
quite sure that if the Bar Examiners in my state, Pennsylvania, 
could take that position the public as a whole would back them 
up and very soon even the members of the Bar would back 
them up. 

There is one thing more which would greatly help the atti- 
tude of the public, and, in the long run, the attitude of the Bar, 
towards this question. That is this: We are talking about 
preliminary education, yet the Bar as a whole in the United 
States takes the position that the profession of the law is not 
worth scientific study. There is no state that requiies an educa- 
tion at a law school approved by the state. Now, until we take 
the same position as the medical profession has taken, that their 
work in the world is worth going to a scientific professional 
school for a definite number of years, and having that school 
more or less under public regulation, I think we shall continue 
to fall in the estimation of the public, and we shall deserve to. 

Therefore, if we can do those two things: First, say that a 
college education is the proper standard; that there are some 
persons who determine to study law so late in life that they 
cannot possibly reach that standard, and that in a democracy 
they ought to have a chance; and, second, if we will add to that 
the position that the practice of law is at least worth pass- 
ing through a law school which has the approval of the state, 
then I think the public will back us up, and the question which 
the gentleman from Rhode Island has asked will be answered 
in the only proper way in which it can be answered. 


John M. Harris, of Pennsylvania: 


The conditions in Rhode Island so far as its composite popu- 
lation is concerned are no different from that which obtain in 
many other states. I happened to be present at a war meet- 
ing in Scranton where there were 24 nationalities represented. It 
seems to me that the Bar Examiners in the several states should 
not take into consideration necessarily the character of the 









































Proceedings of Section of Legal Education 69 








population, but that the men who apply for Bar examinations 
shall pass the test prescribed, whatever it is. Now, in Pennsyl- 
vania we have two tests. A candidate for registration as a 
law student, who produces a degree from an approved college, 
may be registered without examination. As to the other candi- 
dates, we have what amounts to matriculation at a first-class 
college. But we do not make any allowances. In some of the 
examinations we have had as high as five per cent of the candi- 
dates who passed the tests without conditions. That does not 
affect us. As time goes on—the Supreme Court rules, regulating 
admission to the Bar, and the State Bar Examiners’ bill were 
passed in 1903—since that time the number of young men who 
have had a collegiate education as a preliminary to the study 
of law has been increasing. So the number who take the exami- 
nation tests is decreasing all the time. Now, we maintain that 
standard ; and I believe that we should strive—culture, of course, 
is a plant of slow growth and we should be very considerate 
with reference to those conditions—we should strive towards 
that ultimate goal. That is, as in Great Britain, that the regis- 
tration of a man as a student of law should not be allowed unless 
he has a degree from an approved college. In reference to the 
law examinations, they are based very largely on the examina- 
tions of the most approved law schools. 

I think the system in Pennsylvania is working out all right, 
and, while we are ready to accept suggestions from other states, 
we have been doing good work—so good that the late Chief 
Justice Mitchell told me at Cape May several years ago that the 
difference in the personnel of those who applied for admission 
to the Bar and who appeared before the Supreme Court of 
Pennsylvania was quite patent. 


Eugene E. Prussing, of Illinois: 


I am one of the “and others.” I do not belong to the teach- 
ing profession. I have been much impressed by the address 
delivered by Chief Justice Winslow of Wisconsin, which laid 
emphasis on the moral side of the lawyer—that the law student 
should be taught his duties to the public. I want to say a few 
words with respect to the lawyer himself and the necessity that 
he should be taught his own profession. In the last eighty years 
three books have been written, in England and in America, on 
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the art of advocacy. The business of the advocate is to sup- 
plement the work of the law schools. I would like to hear named 
the number of courses that you gentlemen teach in the law school. 
The advocate is the man who advertises the profession. It is 
through him chiefly that the profession is judged by the public. 
The shyster, the pettifogger, the trickster makes your reputation 
and mine—unless you belong to the professorial class, which is 
going to be disqualified by the proposed new Constitution of 
the American Bar Association. I became impressed long ago 
with the necessity of teaching the art of advocacy, and what I 
have heard here today has further impressed that upon me. The 
art of telling a story, of making a point—that is the business of 
an advocate whether in the court room or in the counsel room. 

Now what are we going to do about it? I studied law at 
the same time that Chief Justice Winslow did. At that time 
there were among the lecturers at the Michigan University one 
who gave as talks on pleading and practice—99 per cent pleading 
atid 1 per cent practice. I remember that on the last day of the 
lectures he finished twenty minutes ahead of time and we asked 
him for a speech. He looked at his watch and then said, “I see 
I have twenty minutes more, and I am going to talk to you 
about your future life. Now, in the first place, half of you will 
go back to the farm inside of six months, where you ought to 
have stayed, and the rest of you are going to have a devil of a 
time.” Well, he was right. We advertised the profession, and 
the profession is criticised and is the first body to be attacked 
by anarchists. More than half the members of our legislatures 
are lawyers. Nearly 90 per cent of the men that I have been 
associated with down in Washington for the last eighteen months 
are lawyers. Every time a man is picked for a big job a lawyer 
is selected. Those men advertise the profession. Yet not one 
of them has learned his business to the extent that a common, 
ordinary sign painter does, as a professor. The result is that 
we have gradually grown into a profession of men who think 
we know our business and take the chance of being found out 
by the public as to whether we do or not. Why, go to New York 
or to Chicago and ask where are the leaders of the profession. 
You will find that the corporations have taken them away from 
the Bar. There are a few left in criminal practice. Who takes 
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care of the citizens’ law business? Why, the left-overs—the - 
men that the criminal courts and the corporations don’t want. 
Now, I want to impress upon you gentlemen, and upon the 
teachers of law, that while a broad, collegiate education is impor- 
tant, nevertheless the ability to rise and present a case, to con- 
vince a jury or a court, is the real test of the lawyer. I am 
not here to preach, although I came from a class of preachers 
who became lawyers. A few years ago I was impressed with 
the necessity of doing something to improve this situation. The 
corporations had selected their Bar; they had an excellent class 
of barristers, and the rest of us—who occasionally tried cases 
lost half of the good ones, and, of course all the bad ones—and 
I became convinced that the thing to do was to get together 
and present a solid front to the selected men who had obtained 
fat annual retainers. So we invited a few of them to meet 
together. Of course, the necessity exists more strongly in large 
centers of population. London, Paris, Rome, even Berlin, has 
its barristers and solicitors and its trained judges. Well, we got 
together and said, See if we can organize a body of men who shall 
be willing to be known as those who devote a great part of their 
time to the trial of cases, either at nisi prius, or above, and 
are willing that their fellow lawyers and the public shall know 
that they are so engaged. The idea took. One hundred and 
twenty of us in Chicago got together at once and organized the 
Chicago Society of Advocates, and we adopted an unwritten rule 
that every lawyer who was a member of the society would not 
steal the clients of the attorney who might employ him. We 
empowered our Board of Governors to discipline members who 
did do that. Well, that society still lives. It was organized 
just before this war started and for a while it functioned, but 
when this country entered the war our members scattered; but 
we are getting together again now. Let me tell you what we 
did in the first year. Aside from advertising ourselves we 
organized a Committee on Program and prepared a course of 
lectures or talks to be delivered to universities. We said to 
the universities: We will furnish you ten lectures by more or 
less experienced men on the art of advocacy, and on the history 
and the nature of the art. There were to be two lectures on 
this last subject. There were to be two lectures on the trial of 
jury cases; two lectures on the trial of equity cases; two on 
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the preparation of a case on appeal; and two on parliamentary 
and international cases. When I tell you that Oliver M. Kale, 
John M. Jones, Fletcher Jones, and John Conlan delivered these 
lectures you will appreciate that an attempt was made to get 
as good men as we could. The University of Chicago accepted 
our offer at once, and we immediately addressed the entire three 
classes in the course of a week. Before we had finished there, 
Michigan University asked us to come there. Then we were called 
by other universities. This was in the winter of 1915-16. One 
of the fruits of that was that last winter the University of the 
City of New York instituted a course of lectures on How to Try 
a Lawsuit, and those lectures have been delivered by some of 
the leading members of the Bar in New York City. In our 
lectures we asked the boys to make up their mind when they 
went into practice whether they would seek to be trial lawyers or 
office lawyers. The experiment was very successful—so success- 
ful that one of the professors in Chicago University said to us: 
“T want to quit the teaching business. Tell me where I, can 
get a job.” He was located in a big law firm across the street 
from us, and now he is a full partner in it. 

W. H. Washington, of Tennessee: 

I have been very much interested in the remarks that have 
been made here, and during the discussion I have been think- 
ing of the first Bar examination of which I heard. A committee 
of three eminent lawyers was delegated to examine an applicant 
for admission to the Bar. They seated themselves around the 
table. The trembling applicant for admission walked in. The 
gentleman who was acting as the presiding judge elevated 
his eyebrows and said: “ Young man, who made God?” “T 
don’t know, sir,” was the reply. “ Your answer is correct,” 
thundered the Judge, “ Mr. Secretary give him his license.” 

Away back in the old days that was practically the process 
of admission to the Bar; it was merely a perfunctory proceed- 
ing and the young lawyer was left like a piece of flotsam and 
jetsam upon the mighty sea of legal conflict to work out his 
destiny as best he could. We have now arrived at a time where 
we have boards of law examiners in most all the states, and 
many of them are college professors. While in many instances 
technical questions are asked in these examinations, that nine 
out of ten eminent lawyers would find difficulty in solving, yet 
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on the whole it works very well. I think one gentleman who 
spoke here struck the keynote of success in our profession. As 
I understand him, he maintained that the first thing to do is 
to find out if the applicant has been endowed with sufficient 
brains to be a lawyer; secondly, has he good moral character; 
thirdly, has he energy and industry; fourthly, does he love his 
profession. He may have all of these qualifications and yet 
may meet with failure unless he has the capacity for clear think- 
ing, and the ability to enunciate distinctly so that those whom he 
addresses may hear what he says and understand what he says. 
I attend services in the church here in Boston on Sunday, a 
large congregation was present, and the preacher who con- 
ducted the services has a high reputation as a learned man, 
a college graduate, but only about one-tenth of the congrega- 
tion could understand what he said. He had not been taught 
the art of distinct enunciation. Brigham Young when he was 
building the Tabernacle, that wonder in the world of acoustics, 
remarked that he was to be the architect because, he said, 
“Unless the congregation hear what I say my preaching will 
amount to nothing.” 

Now I have the greatest respect for the law schools. I was 
a student under Charles A. Kane, at the University of Michigan 
where I graduated. But that is not the only way to become 
eminent in the profession. Many an eminent lawyer has gradu- 
ated from the law office. The principal thing is, has the young 
lawyer been taught to think while on his feet? Does he under- 
stand the ordinary terms of our language, and can he rise on 
any occasion and express what he knows clearly and succinctly ? 
I want to say—and I say it to my friends who are teachers of 
law—that the best tutelage for the young man who wishes to 
be a lawyer is to have him begin at the earliest possible moment 
to express himself aloud. Let him practice and get the habit 
of talking out and telling what he knows. Urge him to get on 
his feet whenever he can, and never to let an occasion pass 
unless he makes a speech. That will remove the natural timidity 
which overtakes almost all of us when we are first beginning 
our professional career. 

I think the subject of this discussion has been very important. 
The high road to success in the legal profession is the study of 
the art of advocacy. 
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Charles A. Boston, of New York: 

Following in the footsteps of the last speaker I shall endeavor 
to overcome my natural timidity and seize the opportunity to 
say a few words. 

In order to have something to talk about I will recur to the 
subject on the program: “The Growing Importance of and 
the Best Way to Secure, a Broad, Liberal Education for Ameri- 
can Lawyers.” 

I shall assume from what has been said by speakers before 
me that the growing importance of a broad, liberal education is 
well recognized, and therefore I will say nothing upon that 
topic. I wish merely to offer what has occurred to me in respect 
to the solution of the second branch of the subject—the best 
way to secure a broad, liberal education for American lawyers. 
The best way to do anything is to do it. It seems to me that the 
way to do it lies open if one starts out to do it. 

The reason I was impelled to speak this afternoon, in addi- 
tion to the suggestion from the last speaker never to neglect 
an opportunity to talk, is that I have followed very carefully 
the course of medical legislation in the United States. It 
furnishes us, I think, with a proper guide, and it serves to dis- 
pel one bugaboo. -It serves to answer, in a measure, the ques- 
tion which was asked by the gentleman from Rhode Island. 
You do not have to fear the public—the people. That is the 
first proposition. You may think that you do. You may occa- 
sionally meet with a setback, such as, if I recall the situation, 
the courts of Massachusetts and the lawyers did meet with by 
way of a legislative act; but these things are sporadic and occa- 
sional. In 1893, when I was struggling for some opportunity 
to express myself, I found it in the opportunity to compile 
for a publishing concern a Medical Jurisprudence and Medical 
Laws of the English-speaking World. I was impressed with the 
feeble and hesitant efforts of legislators to bring the medical pro- 
fession into some sort of orderly regulation. So far as I then 
ascertained, and as I have learned since, all that they have dared 
to do in England is merely to distinguish between the qualified 
practitioner and the unqualified practitioner; anybody can prac- 
tice any method of healing, so long as he does not misrepresent 
the fact of his qualifications. Those who are properly qualified 
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are so certified and it is known, therefore, that they are standard 
practitioners, and they have a certain standing before the law. 
Now, it would scarcely be expected that 48 state legislatures, or 
perhaps a fewer number than 48, in this country, in the course 
of twenty years would see their way clear, through the directing 
guidance of a powerful organization of physicians, such as the 
American Medical Association is, to take a stand far in advance 
in this democratic country of anything that had ever, as I am 
advised, been attempted in the British Empire. They started 
out feebly to provide that practising physicians should be regis- 
tered, and they prescribed no other qualification. I found that 
was the type at that time. There were some medical laws which 
required a certain length of medical education, the highest of 
which was two years, and the lowest one year. No curriculum 
was specified, and no qualification by way of a liberal education 
preliminary was specified. If you will examine the typical law 
now, which has been adopted with slight variations in almost 
every state in the union—if I remember right, I have not fol- 
lowed it carefully since except that I did recompile those laws in 
1904—-you will find that the legislatures under the direction of 
that powerful organization which has reason at its back have pro- 
vided a curriculated study in special subjects, have provided in 
many instances preliminary education, and have provided a num- 
ber of years, the type of which now for admission to a medical 
college is four years, and at the institution in which I got my 
collegiate education they have found no difficulty in establishing 
a medical school which requires of its graduates six years of 
attendance, and I have heard the authorities discuss the neces- 
sity of selecting among the applicants, so that they may give 
their benefits to the best qualified, because they have more 
applicants for admission than they can accommodate. It only 
requires the courage to start. 

Another thing. The people want good lawyers. The day 
when a man learned his law by the light of a pine knot has 
gone, as has the day when the populace travelled afoot— 
although there have been some recent intimations if these strikes 
continue that we may have to walk. 

Now I have thrown out a sufficient intimation, I think, of 
what I was prompted to say: That is, that if a body like this 
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is convinced, as I fancy it must be, of the growing importance 
of a liberal education it need not be afraid of the people, because 
as Dr. Lewis has already said the people are behind it and not 
opposed to it. The clamor that you may occasionally hear will 
not interfere with a proper curriculum properly enforced, and 
that curriculum can embody any amount of preliminary edu- 
cation that the combined legal sense of the profession concludes 
is the best minimum to establish. 


Franklin M. Danaher, of New York: 


If my brother, Mr. Boston, had not spoken, possibly I would 
not have undertaken to bore you with what I have to say. I 
stand back of the original proposition mentioned by the gentle- 
man from Rhode Island. Admission to the Bar in this country 
is a purely political function. It has nothing to do with the 
judiciary, it is a legislative function. Now, when a doctor goes 
to the legislature and wants legislation, why, that’s medicine, 
that’s a subject in which the legislators are interested, selfishly 
interested, because they want to prolong their lives and so they 
are quite willing to do everything that the doctors want them 
to do. I know, because I live under the shadow of the capitol 
at Albany. Why, medical legislation has gone so far within the 
past few years that the profession will be so exclusive that there 
will be a dearth of physicians, unless the legislature passes some 
law undoing some of the stringent measures that they have 
passed. When lawyers go to the legislature we are met with 
opposition from the Bar itself. It is an old saying that nobody 
loves a fat man, and it is equally true that nobody loves a lawyer. 
That’s so; it has always been so. You remember what Jack 
Cade said to his men: “The first thing we’ll do is to kill all 
the lawyers.” When it was seriously attempted by the New York 
State Bar Association to raise the standard of admission to the 
Bar the proposition was backed up by the entire legislative 
authority of the University of the State of New York and the 
Bar Association. Bills were put before the Judiciary Commit- 
tees of the Assembly and the Senate, which committees were com- 
posed entirely of lawyers. Yet it took between five and six 
years to get that thing through. We had to stand humbly, hat 
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in hand, and beg them to do something, give us a little something 
as a start. We started in 1883 with the requirement of one 
year of high school work. In 1894 that was made two years; 
in 1895, three years; and in 1911 we raised the limit to four 
years of a high school course, or its equivalent, in examinations 
conducted under the auspices of the Regents of the State of New 
York. Every year I am up against members of the legislature 
who are offering bills to admit men to study law or to practice 
law—special legislation. Some politician wants to get into the 
law. You see, the profession is looked upon as a means of power, 
as a means of popularity. We cannot do what the physicians 
have done. If we go before the legislature united and ask 
the enactment of some measure, along will come some lawyer 
member of the legislature and say, “Oh, you want to fix it so 
that no one but an aristocrat, no one unless he has money 
enough to go through college and spend four years in college in 
preparation for the study of law, can be admitted to the Bar.” 
I have stood for years as a sponsor for higher education, and I 
say to you gentlemen that the State Board of Law Examiners 
has done more than any other body in the State of New York 
to force young men who want to become lawyers into the law 
schools, but we feel that we cannot raise the requirements in 
our state any higher. The moment we attempt to do so we 
are met by these men who desire to become members of the Bar, 
and who, while they haven’t the education today, have hopes in 
the future, and they say that our requirements are high enough 
now and that we are seeking to make an aristocracy out of the 
profession. They do not care how high you raise the require- 
ments for the study of medicine, because they know that it is 
for their benefit and for the benefit of their families that doctors 
shall be highly educated. Why, here in Massachusetts, under 
the shadow of the sacred cod fish, where every bit of learning is 
supposed to repose, Brother Bailey tried to get a slight raise in 
the educational qualifications, to keep down the number of 
applicants for admission to the Bar, but the legislature said, 
no; and, not only that, but passed laws that set aside the power 
of the Supreme Court of this state and now the standard is two 
years. 
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Hollis R. Bailey, of Massachusetts : 
No, it is only half of that—only one year of a high school 
course. 


Franklin M. Danaher: 

Now that is what Brother Boston is going to get if the Bar 
as a body goes up to the legislature and asks for anything 
there. I have gone before the Judiciary Committee in the legis- 
lature, and members of the legislature have said to me “ Nothing 
doing, you are asking too much, you are trying to keep the 
poor man out.” I tell you there is a great deal of that feeling, 
and it is growing more and more intense. Therefore, make 
haste slowly and keep away from the legislature as much as 
you can. Let the doctors go there all they want to, but the 
moment the lawyers start in and ask special privileges the old 
antagonism rises up. 


Ira E. Robinson, of West Virginia: 

In view of what has been said by the last speaker I want 
to say that down our way the legislature has nothing to do 
with the matter of admission to the Bar at all. Admission to 
the Bar in our state is not a political function. It is a judicial 
function. We are making progress down there. We are making 
progress in the United States through the wide influence of 
the American Bar Association, and particularly through the 
influence of this Section of Legal Education. But there is 
another adjunct of the American Bar Association which has been 
doing a great work. I refer to the Council on Legal Education, 
a report from which is to be made at this meeting of the Ameri- 
can Bar Association, and I want to say that in the proposed 
revision of the Constitution of the American Bar Association 
the continued existence of the Council on Legal Education is 
to disappear. I am not going to refer to this report further 
than to remind you that you have it in your hands, but I do 
want to say that the progress we have been making in raising 
the standard of legal education throughout the United States 
will be retarded very greatly if the Council on Legal Educa- 
tion of the American Bar Association is not continued. 

I think the names of the gentlemen composing the member- 
ship of the Council on Legal Education are a sufficient guarantee 
that the Council should continue to exist for the creation at 
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least of sentiment in favor of raising the standard of legal 
education. 

I am surprised to learn from the remarks of the gentleman 
of New York that the legislature of his state is so lax, and also 
that he regards this matter as a political matter. I look upon 
it as a judicial function. I am sorry that the legislature in 
my own state last winter for a while thought it was a legislative 
function and passed a resolution by which three men were 
admitted to the Bar, and the Supreme Court wrote an opinion, 
which is the best essay on the standard of legal education that 
has been published for a long time. 


Charles A. Boston: 

My investigation leads me to believe that historically the 
matter of admission to the Bar is not a judicial function, but in 
the leading case perhaps in this country, the matter of Thatcher, 
which was a struggle between the Supreme Court of Ohio and the 
legislature of that state, the Supreme Court having disbarred 
Thatcher and the legislature having passed an act reinstating 
him, the Supreme Court declined to recognize the validity of 
the act. 


Ira E. Robinson: 
I desire to offer a resolution. 


The Chairman: 
If there is no further discussion to be had the gentleman from 
West Virginia may offer his resolution. 


Ira E. Robinson: 

The resolution is as follows and I move its adoption: 

“ Resolved, That it is the sense of the Section of Legal Educa 
tion that the constitutional provision creating the Council on 
Legal Education and investing it with its present powers should 
remain undisturbed in any revision of the Constitution of the 
American Bar Association which may take place.” 


Franklin M. Danaher: 
I second the motion to adopt the resolution for the purpose 
of saying that in my opinion there is no need of any Council on 
Legal Education as long as we have the Section of Legal Educa- 
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tion. Why shouldn’t they amalgamate with us. Ten years ago 
the Association of American Law Schools was formed, and 
the result of their formation came very near ending the life 
of the Section of Legal Education. I therefore move that this 
resolution be laid on the table. 


The Chairman: 
The Chair rules that the seconder of the resolution cannot 
now move to lay it on the table 


Charles A. Boston: 

In order that we may act intelligently in this matter, and it 
being apparent that we are not well informed either as to the pur- 
pose of the proposed revision of the Constitution of the Ameri- 
can Bar Association or as to the history as to the Council on 
Legal Education, I would inquire if the Secretary of this Section 
can give us any information. 


Charles M. Hepburn, of Indiana: 

As I understand it the purpose of the Council on Legal Educa- 
tion is not to interfere with the proper functions of the Section 
on Legal Education. I think the Council, as its purpose was 
announced to us last year, is in itself most excellent; but I 
think its membership is too small, I think it ought to be fairly 
representative not only of the law schools, but of the active 
members of the profession. I think it ought to include one 
or more members of boards of Bar Examiners, and I think it 
ought to include one or more members of our Supreme Courts. 


Franklin M. Danaher: 
Is it now composed exclusively of law professors? 


Charles M. Hepburn: 

Oh, no, but I think its membership ought to be enlarged. 
The purpose of the Council was that it should give effect to vari- 
ous measures in respect of the classification of the law schools; 
throw a calcium light, as it were, upon every law school in the 
country, and classify them as law schools of the first class, of 
the second class, and of the third class, and announce to the 
profession that they are of those various classes. That can be 
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done very effectively indeed if the Council is large enough to 
have in its membership men that will represent the whole 
profession. 

There is another proposition which has been advanced, which 
is not necessarily connected with the Council on Legal Educa- 
tion; that is, that the Section of Legal Education shall be a 
bifurcated section, one branch consisting of State Bar Exami- 
ners, and the other branch of law school professors—this, so far 
as voting power it concerned. But any member of the American 
Bar Association can take’ part in the discussions—only when 
it comes to voting, then the voting shall be by the law school 
representatives. I think that is an unfortunate feature. If the 
Section of Legal Education is destroyed as an open forum it 
will be a serious mishap for the future of legal education in this 
country. The law schools cannot raise the standards of legal 
education—the pre-legal standard and the standards of legal 
admission—to the proper plane, without the backing of the 
active members of the profession. You may ask why do I say 
that? I say it because during the last ten years the second-rate 
law schools, the law schools that exist for revenue only, are 
gaining on the higher grade law schools. That fact was estab- 
lished by the statistics presented in this Section two years ago. 
In other words, the lower grade law schools are becoming the 
nurseries of the profession. Now suppose the Section is abol- 
ished as an open forum, suppose its functions are delegated by 
the American Bar Association to the Association of American 
Law Schools, which is composed of some 48 schools out of 120, 
and suppose the functions of the American Bar Association in 
matters of legal education are delegated to this minority of law 
schools. Where will be the influence throughout the country 
upon the profession, upon the young men who wish to go to law 
schools, of the Council 6n Legal Education and of the Section 
of Legal Education when the Section has been reduced simply 
to a gathering of law school men, so far as the right of voting is 
concerned ? 

It seems to me that we have reached the stage in legal educa- 
tion in this country when we need, as never before, the active, 
forward looking, constructive co-operation of law school teachers, 
Bar Examiners, and members of the profession actively engaged 
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in its practice, whether on the Bench or at the Bar, in maintain- 
ing the standards of pre-legal education and of legal education. 
We have the greatest opportunity now to accomplish that, and 
we cannot accomplish it if this Section ceases to be an open 
forum. This must be the gathering place for the threshing 
out of problems which the profession as a whole ought to take 
up. It does not matter what the diversity of view is. I have 
observed that we have in the active profession men of just as 
high ideals as are the men in the leading law schools; men who 
are just as eager to see the standarjls of pre-legal and of legal 
education advanced to the highest point, and who will back up 
the law schools in their efforts. 

It would seem from what has been proposed in reference to 
the Section that some of the law school teachers would rather 
not co-operate with members of tie active Bar. I do not 
believe that it is true of them all. I think the law school teachers 
ought to view it as their great comntission to come into active 
co-operation with the Section of Legal Education as a part of 
the American Bar Association in advancing and maintaining 
the standards of pre-legal and of lefral education; and I am 
quite sure that if they will do this we can aeoenipliah in this 
Section some great results. 

I do not see that there is any reason why the Council on 
Legal Education, enlarged as it seenis to me it ought to be, 
could not give effect to any measures that are brought up in 
this Section. I think the Council and the Section can do team 
work of the highest quality. 


Franklin M. Danaher: 

I suppose they want to separate the ilies from the goats, 
the sheep being the law school teachers. Mr. Hepburn tells us 
that the members of the American Bar Association will be per- 
mitted by their high mightiness to come in and sit on the floor, 
but that when it comes to voting they haven’t any rights. Well, 
let them go their way if they want to: and let us pursue the 
even tenor of our way. Do not let us stultify ourselves. How- 
ever, this is an important matter, and I suggest that we do not 
vote either for or against it now, but «hat it be laid on the 
table for another year and then let it cdme up as a subject for 
discussion. 
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Charles A. Boston: 

If we were to lay it on the table for discussion next year and 
the proposed new deal in the Constitution is carried through, 
is it not possible that next year we would find that we have 
been executed in the meantime? What is it proposed to do 
under the new Constitution which is to be voted on day after 
tomorrow in the meeting of the American Bar Association ? 


Franklin M. Danaher: 
I understand they propose to leave us out. 


Charles M. Hepburn: 

The proposition in the new Constitution, as it comes from 
the Executive Committee of the American Bar Association, 
does not destroy the Section at all. 


Franklin M. Danaher: 
I thought it did. 


Charles M. Hepburn: 

No. The proposition that comes from the Council on Legal 
Education, however, would practically destroy the Section as an 
open forum. 

I think those matters will come before the Association at its 
meeting day after tomorrow and then the issue will be met. 


Waldo G. Morse, of New York: 

I would inquire of the Chair if there is anything that will 
prevent the continued existence of the Council on Legal Educa- 
tion as one of the agencies of the Section on Legal Education ? 


The Chairman: 

As the Chair understands it, the Council is distinct from the 
Section, and has different functions. The prosposition which 
comes from the Executive Committee—which may or may not 
be adopted—is to eliminate the Council as an entity of the 
Association itself, but there is also a provision that a Council 
may be created by this Section. 


Waldo G. Morse: 
I move to lay the resolution that has been offered on the 
table. 
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Charles A. Boston: é 
I second the motion. 


The Chairman: 

Gentlemen, you have heard the motion to lay the resolution 
offered by Judge Robinson on the table. All in favor of so 
doing will manifest it by saying aye; opposed, no. The noes 
appear to have it; the noes have it and the motion is lost. 

The question now recurs upon the resolution itself. 


Andrew A. Bruce, of Minnesota: 

I think that there is some confusion in respect of this matter. 
A little while ago the British captured a Zulu king and they took 
him to England to show him the greatness of the British Empire, 
so that he would not again rebel. They showed him the Parlia- 
ment buildings, and he went into the House of Commons and 
heard the members talking and talking, and he said, “ I think I’ll 
rebel again, because you just simply talk, talk, talk.” Then 
they showed him the British Army, and he went back to Africa 
and advised his people to remain quiet. Now, is the American 
Bar Association through this Section always going to be a talk- 
ing machine? Are we to meet together once a year, eat quail 
on toast, and read obituary notices? Or are we to bring in, in 
permanent form, what we have been preaching about? This 
Section time and time again has gone on record in favor of higher 
education. Every one of us admits that the standard of legal 
education and admission to the Bar should be raised. Nothing 
can be done by the law schools unless men like Mr. Danaher 
get a change of heart. What is the Council on I‘egal Education ? 
It is simply a committee of the American Bar Association and 
directly responsible to it, to carry out the accumulated wisdom 
really of this body itself. We cannot make any appropriations 
for it. All of our recommendations ultimately go there. Now, 
all we ask is to have the Council appointed a permanent body 
which shall carry out our will, and have an appropriation for that 
purpose. I am absolutely satisfied, Mr. Danaher to the con- 
trary notwithstanding, that opposition to higher standards does 
not come from the people. It comes from the lawyers in the 
legislature; it comes from a fellow who has a cousin or an 


uncle or an aunt whose fortunes he wants advanced, and I say 
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that all we have to do is to put forth a persistent effort through- 
out the United States. Exactly the same analogy applies in 
respect of the Bureau of Comparative Law. That was estab- 
lished for the purpose of collating legal literature, in large 
measure, from all the world and keeping in touch with it. If 
we put that merely in the Section of Legal Education we could 
do nothing, because we wouldn’t have members in France and 
in Italy and in Spain as well as all over the United States.. That 
body was organized as a separate bureau of the American Bar 
Association and with a separate appropriation. In its own line 
it can do its own work. Why shouldn’t we have a separate 
Council? I should regret exceedingly if this body was not open 
to all, for everybody in any way connected with the legal pro- 
fession, to take part. There is a difference between legislation 
and administration, and there is a difference between talking 
and putting things into practical execution. 


Hollis R. Bailey: 

Under the present Constitution any resolution that is passed 
by this Section goes not to the American Bar Association, but 
to the Council on Legal Education ; and, if they see fit, they may 
submit it to the American Bar Association. As a Section we 
do not have a right on the floor of the American Bar Associa- 
tion. What is to become of this resolution if we adopt it will 
. depend upon what the Council may see fit to do with it. I 
hope the resolution will not prevail. 


Ira E. Robinson: 

We ought to have some influence with the parent body. The 
adoption of this resolution will mean something. Now, I am not 
a law professor. I hope I may call myself a practical lawyer, 
#ithough some years on the Bench may have wiped out the 
fractical part of it. I resent some of the things that the gentle- 
man from Albany said about the law teachers. 


Franklin M. Danaher: 
I apologize. 


Ira E. Robinson: 
If there is a class of men in America doing a greater work 
for the union I do not know it. I regret that I did not have 
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the teaching of law professors myself, and this is the first time 
I ever knew any member of the Bar to cast any reflection upon 
the teaching profession. 


Franklin M. Danaher: 
Oh, you misunderstood me. I did not intend anything of 
the sort. 


Henry Wade Rogers, of Connecticut: 

I did not intend to say anything on this subject, being a 
member of the Council; but I want to say that the underlying 
motive which induced the Council on Legal Education to propose 
what it did propose was this—it is no secret, everybody here 
understands the fact to exist—that the law schools of the United 
States have not been in touch recently with the American Bar 
Association. Some years ago they drifted away, and they have 
been holding their meetings as the Association of American Law 
Schools in Chicago and in the month of December, and they 
have not been attending the meetings of the American Bar 
Association. We felt that was greatly to be regretted. We felt 
that it was a mistake from the point of view of the law schools 
and from the point of view of the American Bar Association ; 
and the desire was to bring them back into harmortious rela- 
tions. I am not going to explain how it happened that the 
divorce took place. It did take place, and the separation still 
exists. We think, under the plan proposed by the Council—not 
the plan proposed in this new Constitution which has been recom- 
mended by the Executive Committee, we differ with that com- 
mittee with reluctance, but we do think that we know something 
more about the problem than the Executive Committee knows 
because we are in closer touch with the men involved—the leading 
law schools of the country have asked that the present provision 
in the Constitution creating the Council be left as it is, and not 
thrown into this Section with authority here to create. Every- 
body comes in here and discusses and votes. The law school 
men object to that. The proposition is not to abolish the Council, 
but it is to create it in a Section. Why should it be created in 
a Section? If it is answerable to the American Bar Association 
it should be created by that body. The Council has no authority 
except as it reports back to the American Bar Association and as 
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that Association may adopt its recommendations. The Council 
as it exists under the present Constitution has a tenure of office 
for a peri#d of five years. That was thought necessary in order 
that any Rons'stent policy could be worked out, instead of a 
Council appointed for a year; and we also thought that the 
dignity of the Council would be enhanced by its appointment 
by the President of the Association. As it reports to the Associa- 
tion and not to the Section its appointment should come from 
the Association. 

If you care for the opinion of the leading law school men of 
this country,you will find it in the report of the Council which 
is printed arfd is here for distribution. 


Charles M. Hepburn, of Indiana: 

I would life to say, as representing one of the oldest law schools 
of the country, a Charter member of the Association of Ameri- 
can Law schools, that in my opinion the law schools of the United 
States are not all in favor of the plan proposed the Council on 
Legal Education. There is a very strong feeling that the plan 
proposed by the Council is not for the best interests of legal 
education. 

The paper, referred to by Judge Rogers, signed by many law 
schools, does say that they are opposed to the report of the Com- 
mittee on Revision, so far as it deals with the Section of Legal 
Education ; but I know that they do not all approve of many of 
the purposes and objects sought to be accomplished by the Coun- 
cil on Legal Education. A request was made of my law school 
by the Cogncil to sign this paper, and I held the matter in abey- 
ance for s$me time, and then wrote that I could not sign a recom- 
mendatio?i which, in effect, would disfranchise the members of 
the American Bar Association who were engaged in the work of 
legal education ; that, while I was heartily in favor of a Council 
on Legal #ducation, I was not in favor of seeing the members of 
the American Bar Association disfranchised. That is what 
would happen, and for this reason: That under the plan pro- 
posed by the Council the voting power in the Section of Legal 
Education would be confined to the law schools in the Association 
of American Law Schools. True, the members of the American 
Bar Association can discuss any subject that arises in the Sec- 
tion on je! Education, but the voting power is taken from 
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them. Now, I think that would be a fatal blow to the interests 
of legal education. 

It seems to me that the recommendation that comes to us from 
the Committee on Revision makes it possible for all (pose inter- 
ested in the subject of legal education to cooperate in the work 
of the Section on Legal Education in building up high standards 
for entrance to the law schools and high standards in legal edu- 
cation in the law schools. ‘The proposed plan of the Executive 
Committee would create a high standard for legal education. 

The membership of the Council on Legal Education is a most 
excellent one. It has upon it a representative of such law schools 
as Harvard, Columbia, Northwestern, and the University of 
Minnesota; but it has not upon it a single member of any board 
of State Bar Examiners—it is exclusively a law school council. 

I think we should have a combination, law school professors, 
practicing lawyers, State Bar Examiners—everybody engaged in 
the active work of the profession and in activities connected with 
it. For ten years the Section of Legal Education has asked mem- 
bers of law schools in the American Bar Association to come in 
as members of the American Bar Association and take an active 
part in the work of the Section, and so far they have declined. 


Waldo G. Morse: 

The inquiry that I made was principally to get information. 
I had another inquiry in mind, but I have received considerable 
information; and I simply wish to say now that because of 
very recent interest in legal education matters I am glad to 
take the opinions of those who have been conversant with this 
matter, and I will vote for the adoption of the resolution. 


Eugene A. Gilmore, of Wisconsin : 
I would inquire who appoints the members of the Council on 
Legal Education ? 


The Chairman: 
The President of the American Bar Association. The Chair 
understands that the adoption of the new Constitution of the 
American Bar Association would eliminate the Council on Legal 
Education as the direct creature of the Association, but would 
retain it as the appointee of the Section of Legal Education. 
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Now, the question is on the resolution offered by the gentle- 
man from West Virginia, which is, in substance, that the pro- 
posed amendment to the Constitution with respect to the Council 
on Legal Education shall not be adopted and that the Constitu- 
tion of the Council remain as it now is. All in favor of the 
motion to adopt that resolution will manifest it by saying aye; 
opposed, no. 

The resolution was adopted by a divided vote. 

Next in order is the report of the Nominating Committee. 


Andrew A. Bruce: 

On behalf of the Nominating Committee I take pleasure in 
reporting that we feel that honor should be given to whom honor 
is due,.and that the man who has ably and faithfully repre- 
sented this Section as its Secretary for fifteen years shall be 
rewarded by his election to the Chairmanship. We therefore 
suggest the name of Charles M. Hepburn, of Bloomington, 
Indiana, as Chairman, and we suggest the name of John B. 
Sanborn, of Madison, Wisconsin, as Secretary. 

On motion, the Chairman cast the ballot of the Section for 
the nominees named. 


Chairman Blount: 
It is with very great pleasure that the Chair announces the 


election of Charles M. Hepburn for Chairman, and of John 
B. Sanborn, for Secretary of the Section for the ensuing year. 


Adjourned sine die. 
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ANNUAL ADDRESS OF THE CHATRMAN. 
WILLIAM A. BLOUNT, 
OF FLORIDA, 


“There is nothing new under the sun.” A review of the 
addresses of the eminent men who have preceded me as Chairman 
of this Section, and of the papers read by distinguished guests, 
will forcefully emphasize this apothegm, and demonstrate the 
inutility of attempting to inform this body in a way, or as to 
matters, in, and as to which, it has not already been better 
informed. Despite this, however, we must realize the exceed- 
ing force of the other apothegm, that the drop wears the stone, 
not by the force of its fall, but by its frequent falling, and hence 
I, pleasurably to myself, yield to custom, which requires the 
Chairman to deliver an address. Although the custom may, 
in this instance, bring nothing either novel or wise, a repeti- 
tion may strike a sympathetic chord in some member and accom- 
plish a modicum of good. At any rate, it may pay my debt 
of making a slender contribution to the passing entertainment 
of the Section. 

The name “ Legal Education,” which distinguishes the Sec- 
tion, does not indicate when such education should begin, or end, 
or how it should be attained, nor of what it should consist, and, 
therefore, one may travel through a wide territory without going 
beyond the legitimate limits of the name. Hence, I shall talk 
to you of the education of the lawyer almost ab ovo. 

And in speaking of the lawyer in this connection I mean the 


The superman may take care of himself. The “drawing out,” 


which indicated the idea of the Latins as to the function of ; 


education, does not apply when nature has made the mind and the 
character complete without any educative development. Men 
have been and will be born who have been so endowed that no 
assistive process of the schools or of fellow men is required to 
develop the effectiveness of their minds. Blind Tom needed no 
virtuoso to bring to him by years of instruction a knowledge of, 
and proficiency in, melody and harmony. Alexander Pope, who 
at the age of four wrote poetry, “lisped in numbers for the num- 
bers came,” and did not have to woo the muse with the aid of 


average man whom it is contemplated to perfect into a lawyer. 
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midnight oil. Infants have been prodigies in computation of 
numbers, afd in every phase of mental effort, men have been 
whose minds seem to have been born full panoplied. 

So it has been with lawyers. Rail-splitters, farmers’ boy, car- 
penters, have,,without the adventitious aid of schools or schol- 
astic teaching! risen to eminence in the profession of the law, 
and if all men were like endowed, and with like iron wills, per- 
haps we would need have no such phrase as “ legal education,” 
but we could substitute for it the phrase, “legal endowment.” 
But most men who become lawyers, either by chance or choice, 
or the compulsion of hereditariness of occupation, are, at the 
beginning, but average men, and must be dealt with as such. 

The infant is born with merely a potentiality. The mental 
power is wanting. The plastic mass must be moulded by exter- 
nal processes, and the extent and character of those processes 
determine tle result. Assuming an equality of mind at the 
outset of life, the efficiency of the individual generally, and in 
the special avocation selected by him, will —- upon the 
effectiveness of the formative influences. 

Thus it ig with lawyers. The best lawyer mentally is he who 
best recognizes the proper legal relations of things. Every mind, 
except that jangled and out of tune, has such recognition in a 
greater or lesser degree, and the difference in degree constitutes 
the difference between the good and the poor lawyer. The degree, 
however, is not determined solely by the original endowment, 
but is a compound of such endowment and the developing skill 
and care bestowed on it. And, necessarily, that skill and care 
must be noulded so as to meet the requirements of the avoca- 
tion selec 

Our profession is open to every qualified applicant. There 
is no Ithuriel’s spear by which inner ability and fitness will be 
revealed, and the best that we can do is to assume that each 
youth, ambitious to enter the ranks, and not markedly unfit, has 
the ability to make a worthy member, and upon this assumption, 
proceed to beat and hammer and draw out the metal in him 
until it is fashioned into. a weapon fit for legal contests. 

I once asked Alexander H. Stephens whether the university 
tradition that Bob Toombs could not learn mathematics was 
true, and he unhesitatingly answered “ No,” supplementing it 
by saying “Toombs was a logical man, and a logical man can 
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learn anything.” If this be true, then any logical man c 
become a lawyer, and as, although unerring logic is of the rarest$ 
practical common sense logic is the possession of very many men, 
the possible supply of lawyers is unlimited. That possible supply, 
however, is raw material, and the actual output should be limited 
to so much of such material as may have been worked into proper 
efficiency. Education accomplishes this work, and it becomes 
of prime importance to ascertain the goal to be attained, the 
time of beginning the climb towards it, and the path to be' 
pursued. 

The goal, of course, is the ripening of the youth into the lawyer 
ready, willing and able to perform the very high and sacred 
duties to himself, his clients and the public. The time of begin- 
ning should be at the earliest moment when the mind is able 
to receive impressions, and the path to be pursued is that which 
naturally and normally leads to success in the attainment of the 
object sought. 

The education of the lawyer should have in view the acquisi- 
tion of knowledge, general and specific; the ability to use that 
knowledge to the best advantage; the formation of character, 
and the cultivation of a capacity for refined enjoyment. 

These things can be accomplished only by beginning at the 
earliest moment when the child is capable of receiving impres- 
sions and dealing with them, and a continuation of instruction 
through the primary school, the high school, the academical col- 
lege and then through the law college to the first goal—the 
acquirement of the privilege to be called a lawyer—that is the 
privilege of inviting the public to call into practical action the 
acquired facts and ability to marshal them, which have come 
to him in the long years of growth and development. 

Since a high school education presumes a primary education, 
we need not dwell upon the latter. The former, however, is the 
first step in the broadening process, and is essential. As a link 
in the education of a man of only general education, it is of 
importance as an exercise of his mental faculties, so that they may 
be fitted to cope with demands of such avocation as he may there- 
after adopt. But to the lawyer, it means more. His profession 
is one which embraces all professions and avocations, and the 
elementary facts which he acquires in a high school course may 
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be of the greatest importance in dealing with the varied inter- 
ests of his clients. Actually occurring illustrations are found in 
the life of a now practicing lawyer. His knowledge of the winds 
acquired in natural philosophy, may decide for or against suc- 
cess in a collision case or in a claim for undue delay in per- 
formance of a charter. A certainty as to the melting point of 
metal learned in high school chemistry, may lead to victory in 
a contest over the setting or running of machinery. A memory 
of long stored elementary physiology explodes an attempt to 
simulate direful consequences of an injury. The instances may 
be multiplied infinitely, from the experience of any lawyer of 
long practice, which teaches him that any fact accurately known 
may at some time become assistive in his practice. This results, 
as I have intimated, because the frictions which make necessi- 
ties for legal services and lawsuits arise between all classes of 
men and in all businesses and knowledge required of the lawyer 
must be as broad and varied as the interests of his clients. It is 
true that the case lawyer may say that the knowledge necessary 
for each particular case may be acquired after the case arises, 
but the philosophical lawyer knows that a subject which presents 
itself in detgil for the first time is never so easy to apprehend 
and master as one with which the mind has already some acquain- 
tance, and the previously acquired knowledge of some part enables 
him to devote his full energies to the hitherto unknown, and 
hence to make the mastery of the whole easier. 

The collegiate education is of much more importance for 
the proper equipment of the future lawyer than the high school 
education. The pupil in the high school learns the cruder and 
more elementary facts. In his progress he is passing from abso- 
lute ignorance and want of skill to an apprehension of the 
simpler facts of nature and life. As the facts are few and simple, 
the mental processes which are required to assimilate and com- 
pare them and reason from them are immature and, in larger 
part, amorphous. The propulsion of a mind in this state into 
the practice of the law, with its stern necessity of applied logic, 
is like the firing of a soft-nosed bullet against the armor of an 
ironclad. 

The passage @ collegiate halls is a passage into another atmos- 
phere. The high school undergraduate has his task imposed and 
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his. aim is to meet the wishes of his teacher. Seldom does it 
rise to the plane of a contemplation of the effect of his work 
upon himself, and his future life. But in his college life, he 
has; if he be sincere and earnest, his eyes always fixed upon his 
entrance into the world and his fitting of himself for the due 
performance of his part in that world. He realizes his own indi- 
viduality and the responsibilities which attach to it, and his 
thought is of the manner in which he shall bear them. He is 
passing in his mental development and his character from the 
child to the man. He is ceasing to be a part of a conglomerate 
mass, and is becoming a unit. And if he does his duty well, he 
compasses each of these objects before his graduation from the 
collegiate course. 

Not only, however, does he, as Kipling puts it “ find ” himself, 
but while finding himself, he stores his mind. And the stores 
which he garners are of no mean value to him in his after life, if 
that be the life of the lawyer. It is often said that what a 
student learns in college is of no use to him as a business man. 
Regarded as simply acquisition, and not as a mind developer, 
this may be true, when the business in which he engages in 
is a technical one, requiring none of the facts learned in col- 
lege. But it is in no sense true when the business is that of 
a lawyer, for the reason heretofore given, that a lawyer’s busi- 
ness is composed of all other men’s businesses, and whatever 
he may learn at college is of value in some man’s business. 
Paraphrasing the thought, the lawyer’s business is not a tech- 
nical one, but a universal one. Procedure may be technical, 
but it is not the law. The law embraces the substance of 
all things, and universality is incompatible with technicality. 
The enforcement of a right may require a knowledge narrow in 
its scope, but while a knowledge of the right in connection with 
all other rights, may require a technique, it also requires a 
broad general grasp of the relation of fact to fact, of men to 
men, and of each to the other. 

The specific facts gathered during the few years of under- 
graduate life are, however, of minor importance to. the prospec- 
tive lawyer as compared with the mind building which parallels 
their acquisition, and the main purpose of this college toil is 
to so strengthen and at the same time refine his mental processes 
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that he may comprehend all facts which may be presented to him 
in his professional life and. so correlate them that the rights 
of men arising out of them may be made plain. The high 
school boy is not required to do this. He deals with tangible 
and visible things. The collegian is required to find the causes 
of these things and the effect on each other. Beyond this, he 
deals with a much subtler world—the intangible world of 
thought—the world in which the successful lawyer “lives, and 
moves and has his being,” hourly and daily. The high school 
boy who comes to the Bar must begin to learn to think accu- 
rately and correctly after he receives his license to practice, and 
his learning must be done amid the varied distractions of active 
life and with the handicap of having to receive the impressions 
of thought after his mind has passed its most impressionable 
stage. The college graduate has already learned to think when 
he passes out from the college walls. True, neither his knowl- 
edge nor his ability to think, has reached a consummate stage, 
but the developed, though still developing, power is there and 
is ready for applicativn to problems as they arise. 

No slight adjunct to success in a lawyer’s life is a knowledge 
of modes of thought and of expression learned, and learned only, 
in college life. The high school boy must be content with the 
restricted mental life of the present and his immediate surround- 
ings. The college boy knows how Plato and Seneca, Aristotle and 
Pliny, Confucius and Josephus, Loyola and Luther, Mills and 
Emerson—a selection made without invidious intent—thought. 
Their thoughts lead thera into new avenues, and out into new, 
clear spaces of thinking. Communion with a logician brings 
logic, as communion with a philospher brings philosophy. And 
the exercise of the mente! muscles in understanding and assimi- 
lating their thought necessarily strengthens and adapts them 
for future like understanding and assimilation of new problems. 

No inconsiderable factor in the lawyer’s success is his knowl- 
edge of language and his ability to construe and construct it, 
and nowhere else can he get the foundations for such knowledge 
and ability as in his college studies. The high school boy must 
be content with the rugged strength of the Anglo-Saxon, which 
suffices for the eaten of physical needs and elementary 
thought, but his college brother gathers into his repertoire the 
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plain directness of the Greek of Herodotus, and the limpid 
clearness of the Latin of Cicero, the metaphysical refinement of 
the German philosophers, and the completeness of the French, 
and his own thought and expression feels the moulding influ- 
ence of each of them. Besides, a knowledge of the derivation of 
the words which he uses and a comparison of the meanings of 
those words in the various languages, make his thought accurate 
and clear, for a precise knowledge of the meaning of a word 
means the possession of a clear, accurate thought. And the 
acquirement of clearness and accuracy of thought is an essential 
of the worth-while lawyer. 

The lawyer, however, is not only a thinking machine, turn- 
ing out successful results in the material interests of his clients. 
He is, or should be, the adviser of his clients as to what is just 
and right, irrespective of his clients’ wishes, so that while serv- 
ing that client, so far as his honor permits, no injustice may 
be done to his client’s antagonist or to others concerned. His 
eyes must keep to the front, no matter what allurement of gain 
or power may beckon aside. Such a fidelity to himself and to 
his fellow men can ‘be based only on character springing from 
following high ideals. There is no better nursery of such 
ideals and of the character founded upon them, than the ‘col- 
leges of this country. Select young men with ambition to be 
of the best, find a congenial atmosphere with others of like 
ambition, and that which was at first an ambition becomes a 
habit and a quality. And the condition lasts through life, 
whether because noblesse oblige, or because it becomes ingrained, 
is immaterial—it is there and it stays there. . So it is that 
a very much smaller percentage of college-graduate lawyers 
depart from the high standards of the profession than of those 
who have not had the advantage of standing along with other 
undergraduates in their development of honesty and honor. 

As perhaps an inadmissible aside, permit me to say that the 
first to enroll themselves in the voluntary army of our country 
in the great war now ending were the college men, and no 
cleaner and finer men were ever enlisted in any venture than 
they—clean limbed, clean faced, clean minded, clean hearted— 
the quality of them insured success before a blow was struck. 
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But in addition tof the working advantages of a college educa- 
tion, the lawyer, first safeguarding an adherence to his duty to 
his clients and the public, is entitled to his measure of the enjoy- 
ments of life. He is not commanded to be gradgrindian in all 
his thought, but may, and should, find enjoyment in ways befit- 
ting his profession and culture. And there can be no higher or 
more refined pleasure than that which springs from within him- 
self in the communion with facts and fancies which his college 
education makes possilfle for him. Even the view of physical 
objects brings to him a refined and prolonged enjoyment which 
it cannot bring to one whose mind is vacant of the associations 
which the objects recall into life. As an illustration—a man 
of unpeopled mind sees a beautiful, blooded horse. Intelligent 
and keen of observation though he may be and strongly appre- 
ciative of symmetry and grace he sees and feels nothing but 
the beauty of coloring, the delightful contour of the body, the 
graceful suppleness of sthe limbs, and these give him a pleasure 
of the senses. But they extend no further; the object creates 
no association, and the pleasure passes from him as ‘an isolated 
incident and emotion. To the collegian the sight is, or may be, 
the inciter of recollections of beautiful and famous horses of 
fiction or history—the horses of Revelations, Pegasus, Buceph- 
alus, Rosinanti, the steeds of Lee and Sheridan, and the hosts 
of faithful favorites which have been famous. And the recollec- 
tions of these bring about memories of their masters, and the 
causes in which they were engaged, and so on almost into 
infinity—the only limit being knowledge and remembrance. Of 
this the uncultured man knows nothing. His object of physical 
interest departs from him and another must present itself or 
else he passes into vacuity, while his college-bred neighbor, fed 
by his own internal stores, multiplies his pleasures at will. So 
if a valiant deed be done by one of our glorious boys in France 
his untutored fellow countryman is filled with pride and patriot- 
ism, but the deed in his contemplation is isolate, while his 
college friend finds in it endless sources of thought and delight 
in comparing it with the heroic acts of men glorifying past ages. 

I might multiply infinitely, but multiplication becomes tire- 
some, and these seem to present the thought that if a college 
education preceding the practice of the law does not serve -to 
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bring success and the highest utility to the people whom the 
lawyer would serve, it will at least assist in securing that happi- 
ness the right to the pursuit of which is embalmed in the Declara- 
tion of Independence. 

I have consumed so much time that I will not dwell upon 
the desirability of a college law education. Without being 
dogmatic, but because impressed with its extreme importance 
I may, however, be allowed to say that I have never heard an 
argument against it, worthy of the name, except that it deprives 
the indigent youth of an opportunity to enter into a profes- 
sion of which he might become a worthy and perhaps ornamen- 
tal member. The argument, however, forgets that individual 
aspirations yield to public necessity ; that the lawyer is an officer 
of the state, placed as a guardian between the right and the 
wrong, between justice and injustice, and that it behooves the 
state to make no mistake in the protection of its citizens against 
the errors of the uninformed and incompetent. At this day 
no one protests against a technical collegiate course for a phy- 
sician, and surely the health and life of the citizens of a common- 
wealth are not of more moment than their fortunes, reputations 
and morals, al! of which are clearly within the influence and care 
of members of the legal profession. 

In spite of the criticisms and gibes directed against the 
members of our profession, the critics and the gibers and the 
public rely upon us for counsel and safety, not only in private 
and business, but in governmental and politicol-economical, 
affairs, and great as has always been the need for the best, ablest 
and most courageous men in the profession the need was never 
greater than now. The necessity for some readjustment of 
social and economic conditions, naturally and reasonably pro- 
duced by a growing sense of justice between men, has been 
increased by the upheaval of the war. The rapidity of the 
growth, however, has caused a forgetfulness of the fundamental 
rights of individuals. Minorities, organized, seek to impose 
their will upon unorganized majorities. Those in high places 
yield to the effort and do their will. Under the guise of law, 
the fruits of intelligence and industry are wrested from their 
owners and distributed among favored classes. The demand for 
greater distribution grows more insistent daily. The restric- 
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tions placed in wiser moments in the organic laws are disregarded 
in periods of passion or greed, so that appeals are made from 
Cesar sober to Cesar drunk. Assaults upon the citadels of 
conservation and safety—the courts—are frequent. It is sought 
to emasculate the Constitution and eliminate the judiciary, or 
make it subservient to the legislature. Failing in this, discrimi- 
nations by which certain persons are exempted from the injunc- 
tive processes of the courts are embodied in legislation, and like 
discriminations are made in the right of resort to the federal 
courts. A state is insisting upon governmental paternalism under 
which individual initiagive and industry are first dwarfed and 
then throttled. 

These things are in their infancy, but the infant is lusty. 
They will not destroy the republic, but they are a living menace 
to the rights which we have held dear and which have been the 
foundation of our social’ and governmental fabric since our 
independence. 

We fail utterly in our duty if we sit supinely by and put our 
faith in the bigness and greatness of our country and the intel- 
ligence and Anglo-Saxonism of its citizens as a guarantee that no 
great harm can befall. Such a guarantee may be kept, but it 
can only be by guiding the intelligence and safeguarding the 
Anglo-Saxonism, in ordex that the bigness and greatness may 
not perish from the earth. 

And the chosen guides are in large part the lawyers. In 
order that they may guige aright, they must be learned of law 
and of men, broad of vision, infused with a love of their fellows, 
instinct with the belief that the rights of the many shall be 
freed from oppression by the few, and the rights of the few from 
oppression by the many, and, above all, of the firm conviction 
that the Constitution of the United States, as construed by the 
Supreme Court, is the wisest instrument ever conceived by man, 
and that only by an adherence to its protecting principles can 
the rights of all be preserved equally, impartially and in perma- 
nent peace. Such lawyers are to be found in the largest num- 
bers in the graduates of law schools, whose courses are bottomed 
on a precedent course in a college or university, and it behooves 
us to endeavor to see that their number is increased and 
multiplied. 
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ADDRESS 
oF 
VISCOUNT FINLAY, 
FORMERLY LORD CHANCELLOR OF ENGLAND. 


I am sorry that I. was detained in another of the many depart- 
ments the committees of which characterize this conference, and 
I did not hear the whole of the address to which you have just 
listened. What I did hear made me very sorry that I did not 
hear the whole of it, and I am sure that all of you must have 
agreed with the observations which the speaker made to the 
effect that something in the nature of a universal training both 
in law and in that general culture which ought to precede the 
special training for any profession is eminently desirable in 
the making of a lawyer. 

The legal university is an institution which at one time we 
had in very complete form in England, when the two Temples 
of Law, the Inns, were located in colleges in what was really a 
university of law. The members of these colleges lived together, 
they studied together, they had lectures together, they attended 
moots, and they took part in the discussions at such moots, which 
form one of the most illuminative ways for the training of a 
young lawyer; but many of the more valuable parts of that 
university course have fallen into decay, I am afraid. One 
institution remained to the end—that of dining. In the early 
days men naturally dined together because they were living 
together, studying together, and they spent the day together, 
and it was natural that they should take their meals in the hall 
together; but in time the lectures, the moots, and the severer 
parts of the training disappeared, but the thing that remained 
in full force was the requirement that every candidate for the 
Bar should dine six times in each of the four terms of the year in 
the hall. 

I have heard that one young man, who was desirous of rising 
in the profession of law, once asked Lord Eldon, how he could 
best fit himself for the profession. “Well,” replied Lord Eldon, 
“how much money have you got?” ‘The young man replied, 
“ £20,000.” Lord Eldon said: “Well, spend that. Until you 
have spent it you will never do any good in the profession of law.” 
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I don’t know whether the ygung man took the advice, or how he 
was to spend it, or whether he got rid of the impediment of that 
amount of money. 

Your Chairman, in introducing me, was good enough to euler 
to something that I had to do with the matter of legal education 
in England. I had the honor of being, for a great many years, 
a member of the House of Commons, for two of the Scotch 
universities, Edinburgh and Saint Andrews; they grouped 
together and they returned a member, which they still do, 
although the arrangement is now a little different. When I 
was attorney-general, which is now some time ago, I had a 
great deal to do with the project of restoring the teaching part 
of the machinery of the Inns of Court to that complete efficiency 
which at one time indeed characterized them. Everything has 
not yet been done that I could desire, but I do not propose to 
enter into the details of possible reforms in legal education in 
England. What I do wish to say is this, that I most heartily con- 
cur with what your Chairman said as to the necessity of scien- 
tific training in the law before one plunges into the details. It 
is said: Oh, you will pick-up law if you go into a pleader’s 
chambers or if you go into the office of a practicing lawyer. No 
doubt you will pick up law, you will learn it in that way; but 
you will learn it in a much quicker time and much better and 
in a much more complete way if, before you attend to these 
details, you have acquired a scientific knowledge of the principles 
on which all law must rest. You will find, if you look at the 
training of one who has gore through a study of the principles 
of law before he plunges irto the details of practice that he is 
able to take a much larger view of the subject, and in the end 
that the time spent in theestudy of priciples, instead of rush- 
ing into practice prematurely, saves a very great deal of time in 
the long run. 

The study of the law ought to be scientific. I am informed 
that in some of your universities in America you have in full 
force the old system of moots which characterized the education 
in the Inns of Court. We had readers who gave lectures in 
’ law. The office still exists. ,I had the honor of being a geader - 
myself, but I have never read any lectures. ‘The lectures have 
fallen into entire disuse. To my mind there is no better stimulus 
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than the old system of propounding a question for discussion, 
and then having the young men argue it and having probably 
one of their number or possibly one of the teachers presiding, 
acting as judge, and giving his decision after hearing arguments. 
This leads to looking up authorities; it leads to the application 
of the principles which have been learned from lectures, and, of 
course, it is the best and most effective training for the arguing 
of cases in court. It resembles a little the system of teaching 
which existed among the juris consuls of Rome. Questions 
were propounded, and the answer was sought by discussion 
between the teacher and his pupils. There was no end to the 
cases that came forward for discussion. Therefore, the law was 
extremely prolific in opinions, and I think, both as a piece of 
mental gymnastics and as an effective training in law the sys- 
tem of moots deserves to be even more widely followed than it 
is at present. I believe it is more widely followed in America 
than in the old country. But wherever the law is studied it 
seems to me that the system of moots is a most excellent way of 
pursuing it. 

I do not say that moots are to be always abstruse in character. 
Far from it. On one occasion Sir Thomas More is said to 
have brought it into play, to the confusion of a man who was 
going about Europe professing to debate and to give opinions 
de omni scibili, as they used to say, concerning everything 
that could be known. This professor had a long career of suc- 
cess, but when he came to Oxford Sir Thomas More put to 
him this question, which lead to the retirement of the profes- 
sor discomfited “ Are beasts of the plough taken in withernam 
irreplevicable,” or as it was expressed in barbarous law-Latin 
“An aueria carucae in victito namio trreplegiabilia?” I am 
not going into the precise meaning of the question. I remem- 
ber when I heard the story as a student that I went to Jacob’s 
lexicon for the purpose of finding out what was its precise 
meaning, and I will not trouble you with it now. 

It is a point of great interest to find that you have got, even 
in the English law, questions which are of the greatest possible 
- antiquarianism, and I think that the student of law should not 
neglect these by-paths which very often warn men who are 
hardy enough to venture into them. 
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The question of wider culture has been touched upon in the 
address to which we have just listened—that general prelimi- 
nary culture which ought to be undertaken before the specialized 
study appropriate for any of the learned professions is entered 
upon. I agree in the spirit with which this subject was 
approached. I dare say many of you are, like myself, admirers 
of Sir Walter Scott. Most of you have no doubt read the 
novel, “ Guy Mannering.” Colonel Mannering visited a lawyer 
named Pleydell in his house in Edinburgh. After making his 
way up a tortuous and evil smelling stairway he was first rewarded 
by a magnificent view and then by the sight of a splendid library 
richly furnished with the best editions of the high authors and 
in particular an admirable collection of classics. “There,” said 
Pleydell “are my tools of trade. Without the classics a man 
niay be an officer. With them he has a chance of becoming a 
general.” I do not mean to say that the old classic training is to 
set aside every other form of preliminary training. Men have dif- 
ferent capacities. The essential thing is that probably for most 
young men a classic training is best to fit them for a profession 
lise that of the law. Certainly one may say without any hesita- 
tién at all that no one can possibly be an accomplished lawyer 
without a knowledge of that. It is absolutely essential that he 
should be able to refer to the authorities in the civil law, the law 
of Rome, and that of course cannot be properly done without a 
knowledge of the language in which they are written. But what 
I desire to say to you is that Latin should be required. It has 
always struck me that there is room for improvement in our 
méthod of teaching that. Latin should, as far as possible, be 
taught as one would teach a living language. I do not think we 
encourage those who are studying Latin sufficiently to talk it or 
to write it or to render back into the original any passage which 
they have been translating into English. It is only in that way 
that one gets a grip on a language. One must learn Latin more 
or iess as one would learn a living language. I think some educa- 
tionalists have rather reversed the process, and they would have 
school boys learn French in the same way that they teach the 
deal languages. I have known many instances where French 
has been taught as if it were a dead language. I remember on 
onc‘occasion talking over with one of our university professors 
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the question of a degree in modern languages, and I happened 
to say that I thought the first step ought to be that the candidates 
should be able to hold a conversation with the examiner in the 
language which was the subject of the examination on any ordi- 
nary topic. The answer was made to me, somewhat to my 
amazement, “Oh, we don’t want any of that courier French.” 
Well, if it is courier French to be able to talk the language so 
as to be understood by the natives it is rather a serious matter. 
I am told by 2 friend of mine who served in Northern Africa 
that on one occasion a Frenchman came through from Algiers 
across the desert; he of course spoke his own language best. 
My friend had with him a young man who had taken very high 
honors in some school of modern languages, but he was quite 
unable to converse with this Frenchman. 

When you study a language you ought as far as possible to 
learn the language so that you can employ it for the ordinary 
purposes of life. You learn a language far better if you begin 
in the way in which you learned your own language. 

I do venture to say that the study of the dead languages, 
Greek and Latin, would stand in a much better position in the 
public eye if the results of the many years spent in the study 
of these languages were more apparent in some capacity for 
reading books in these languages with enjoyment. 

Now may I say one word on the subject of a practical nature, 
and that is how Latin should be pronounced. I do not know 
whether you suffer in this country from the freak of many 
fashions of pronouncing Latin. I think that the time has come 
when amongst other legal reforms such as you consider in con- 
gresses of this kind it should be considered whether some one sys- 
tem of pronouncing Latin should not be adopted, so that we 
should be free from the bane. I would throw out, with all defer- 
ence, as my own suggestion, that we should adopt the Italian 
sounds for the vowels, and that the consonants should be left as 
they are. I think the study has been complicated by making the 
boys say “ Kikero ” for “ Cicero.” If we could adopt the Italian 
vowel sound you would get back to the pronouncing of Latin 
as it prevailed for a long time. I was brought up to pronounce 
Latin after the English fashion, and when I was to deliver an 
address before a body of foreign jurists I always read it over 
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twice. I pronounced it so that the tribunal that I was address- 
ing might be in a position to understand it. I think it would 
be a very good thing if England could get rid of its ancient 
vanity in that respect. I think it better that we should never 
have departed from the old pronunciation at all than that we 
should be afflicted with the Babel of ways of PaaS that 
we have at present. 

I am in favor of liberty, but € should like some state of con- 
venience in this matter, and uniformity I think ought to be 
obtained by a congress of school masters and university authori- 
ties, and if they won’t agree I shouid be glad if some summary 
proceeding should be taken to impose uniformity upon them. 

I have ventured these somewhat desultory remarks which 
express my views about general education so far as it bears upon 
such a profession as ours, and also on the special training 
required for the study of law. { think the more papers we have 
such as we have listened to the better, and I earnestly trust 
that your efforts may be rewarded by improving even what I 
understand is the very efficient system of legal education which 
is in force in America. 
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ADDRESS 


or 


CHIEF JUSTICE JOHN B. WINSLOW, 
OF WISCONSIN. 


As I reflect upon it now it seems as if my own legal education 
dates back to the prehistoric, not to say the paleozoic, age. In 
the Middle West in the early seventies, legal education was often 
a joke rather than a serious attempt at education. True, we had 
able lawyers, intellectual giants as they seem to us now, but they 
had attained their places in spite of rather than by reason of 
their legal education. 

To use a very homely expression, it was a time between hay 
and grass, so far as the law student in the Middle West was con- 
cerned. The old-fashioned lawyer who received young men into 
his office directed their reading, and occasionally quizzed them, 
had practically ceased to exist, if in fact he ever existed, in that 
region ; the law schools, on the other hand, were in their infancy, 
located principally in the East, used by comparatively few stu- 
dents, and furnished a very scant program of lectures, which 
were fully completed in one year. The result was that the aver- 
age young man of the Middle West who desired to be a lawyer, 
went into a law office, sat around a few months or a year, read 
Blackstone and Kent, and such other works as he pleased, copied 
pleadings and other papers when requested, and finally persuaded 
a lawyer friend to move his admission to the Bar in the local 
nist prius court, whereupon a friendly committee was appointed 
who gave him either a perfunctory examination or none at all, 
and recommended his admission to the Bar. Thus, his legal edu- 
cation was completed and another lawyer was turned out to 
acquire his real education at the expense of luckless clients. 

The theory, more or less openly admitted, was that if the 
young man had it in him to make a lawyer, he would make one 
anyway, however imperfect his preliminary study, and if he did 
not, he would fall out of the profession before long and go into 
some other business. 

This theory did not always work as contemplated by its advo- 
cates. True it was that the man who had it in him to be a good 
lawyer would in due time demonstrate his ability and make his 
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mark in the profession, but on the other hand the man who did 
not have it in him to make a good lawyer, would not necessarily 
drop out but was likely to mak¢ a shyster, a successful trickster, 
a pettifogger, or a wooden-headed blunderer, staying in the pro- 
fession and bringing upon it disgrace and ignominy. 

Nor were the admissions confined to young men who had 


really studicd law even in this unsatisfactory way: the deputy 
sheriff, the dork of court, the justice of the peace, or other officials 
connected nre or less remotely with the courts was admitted 
with equal facility and celerity if he happened to have friends 
among the Bar, and he too was turned out to prey upon the public 
and procure 4 legal education if possible at the expense of con- 
fiding clients, ; 

- As I look eck upon the situation now it seems almost incred- 
ible and I ata amazed at my own unpreparedness at the time 
when I hung out my shingle with the sublime courage of ignor- 
ance and invited my fellow citizens to put their most important 
and delicate concerns into my haads for enforcement or adjust- 
ment. True, I had had what seemed at the time quite a complete 
legal education ; I had been a clerk in a busy law office for more 
than a year, had copied pleadings, contracts, and all the other 
papers incident to an active law business of the time, had watched 
the trial of cases, helped in their preparation, and read text-books 
as I could on -the side, and finally had taken a year’s course in 
the law school then recently esfablished at my state university, 
and had received a evans diploma certifying to 
my graduation with credit if not cum laude. In the law school 
I had taken lectures in contracts, real estate, pleading and evi- 
dence, and criminal law. It sqemed to me that I had well nigh 
exhausted the possibilities. In fact I was sometimes inclined 
to think that I had spent unnecessary time and labor in my 
preparation for the profession. 

I look back with respect and affection to the professors in my 
law school; they were all able and successful practitioners at 
the Bar. I obtained from them not only abstract knowledge of 
legal principles, but many useful suggestions as to the practice; 
but I am bound, to say that tfer were some things which seem 
to me now of supreme importance of which they gave me no 
inkling, and so far as I can remember no mention was made of 
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the lawyer’s duties to society, to the oppressed, and to the courts. 
Perhaps it was partly my fault, but I certainly left the law school 
with the same idea with which I entered it; namely, that it was 
simply a place where one learned how to make a living. I com- 
menced the practice with no thought of the fundamental philoso- 
phy behind the law, or the importance of some comprehensive 
understanding of those great fields of human knowledge which 
have to do with social and economic relations. To me the law 
was a collection of fixed rules which had been gradually formu- 
lated by wise judges and legislators and which constituted a 
separate and complete science not particularly concerned with 
other sciences. To doubt the wisdom and perfection of these 
rules was akin to lése majesté. If the rules did not fit human 
affairs, so much the worse for the affairs. 

In my mind the law was pictured as a practically perfect 
and logical science, majestically and rightly indifferent to other 
sciences. If other sciences disagreed with the propositions laid 
down by the law, it behooved such sciences to correct their own 
conclusions, not to find fault with the law; if unjust or ridiculous 
results were produced in the course of the administration of 
the law by the lawyers and the courts, there was nothing to be 
done but accept them as inevitable. It was years before I began 
to see that these ideas were erroneous and yet other years elapsed 
before I realized that it was my duty to give active aid to all 
movements looking towards a more comprehensive and philo- 
sophical education for the young lawyer than I had obtained. I 
am not claiming any patent on this discovery, nor any special pre- 
eminence in this field. There are many lawyers, judges, and 
professors in law schools, who have done and are doing great 
work along this line, whose activities have been most fruitful 
and far antedate mine; but I am well satisfied that the great 
bulk of the profession is yet indifferent or ignorant on the sub- 
ject, notwithstanding the advance in thought during the last 
quarter century. 

The lawyer of the future will doubtless obtain his education 
in the law school. The great majority of law students now attend 
law schools, and the proportion is increasing every year. So 
the question whether lawyers are to receive this broader and 
more satisfactory education is unquestionably a question which 
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will depend for its answer on the lay schools. To use the speech 
of the day, it is up to the law schocls, 

Now I would not be understood as belittling or undervaluing 
the work now being done by the law schools. I know that 
entrance requirements in the way of general education are gen- 
erally very much higher than they were a few years ago, and 
that the tendency is markedly upward. The law schools con- 
nected with the great universities have become real colleges, 
with courses on all major legal subjects and requiring an atten- 
dance of three or four years before graduation. I know also that 
courses of study along historical and philosophical lines have been 
introduced in the larger institutiowgs and doubtless this tendency 
will grow stronger as time goes 0 

The importance to the modern lawyer of some more or less 
comprehensive study of economics and sociology cannot in my 
opinion be overestimated. He should take these sciences some- 
where in his course. In this presence it will be unnecessary I 
think to enlarge on this proposition, and yet I would spend a 
little time upon it in passing. 

The great interests of the world today are economic. Whether 
for good or ill, “ business” is the chief concern of twentieth 
century civilization. Modern business has brought with it the 
vast shop, armies of men in the employ of a single employer, the 
congested community, and all the problems of a life more com- 
plex and interdependent than any v,:ich the world has ever seen 
before. In such a life there must §e much new legislation and 
it must deal very largely with econpmic subjects. Many of the 
laws in our great output of new !aws are in fact but applied 
economics ; the whole field of regulation of public utilities is an 
economic field, labor legislation necessarily involves economic 
questions ; problems of taxation, conservation of natural resources, 
the prevention or regulation of business combinations, are essen- 
tially, if not wholly, problems of economics. 

So with the great increase in urban life, and the consequent 
crowding together of great masses of people in cities, the prob- 
lems of sociology have become vastly more complicated and 
their solution not only more pressit’g but more difficult. Sociolo- 
gists demand ‘the equalizing of opportunity, the abolition of 
special privilege, more scientific treatment of the criminal and 
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defective classes, philosophic and just treatment of such great 
questions as labor disputes, sanitation, hours of labor, minimum 
wage, and others too numerous to mention. 

Legislation along new and untried lines to meet these demands, 
both economic and sociological, will unquestionably be very 
large in volume for a long time to come and the inclination to 
disregard and encroach upon constitutional commands and pro- 
hibitions will be very great. It will be no easy task to rightly 
and sanely guide this legislation, and it will be a task that can 
only be performed by an upright and courageous Bar which 
as a whole commands the respect of the people. But not only 
must the Bar be upright and courageous, it must have some 
intelligent, not to say expert, knowledge of the complicated 
economic and social problems which are to be dealt with, if it 
is to lead or take any effective part in guiding this new legisla- 
tion along constructively progressive lines. The blind cannot 
lead the blind without danger of disaster. 

It is not merely because the lawyer may perhaps become a 

‘ legislator that he should have knowledge of these sciences, though 
this will frequently happen, but it is rather because he will need 
this knowledge in his capacity as a citizen in order that he may 
give his fellow citizens the benefit of his thought upon pro- 
posed legislation, and also because the questions presented to 
him in his professional labors will deal very largely with eco- 
nomic and sociological problems. The litigation of the future—I 
mean the litigation which will be brought to the successful 
lawyer—will infallibly be litigation arising out of or involving 
in some way the commercial, economic, and social legislation of 
the period. Line fence litigation is a thing of the past, personal 
litigation has been shorn of its importance by reason of the 
universal passage of workmen’s compensation laws; questions 
involving the validity and effect of modern laws regulating pub- 
lie utilities, business, taxation, labor, sanitation, and a hundred 
other economic and social interests, are the questions which will 
demand the attention of the Bar. How can such questions be 
intelligently met by a Bar and a Bench ignorant of the great 
sciences upon whose principles such legislation as I have named 
is supposed to rest? To ask the question seems to be to answer 
it. The lawyer should be abreast of the best thought of the 
day in these subjects, his legal education cannot be considered 
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complete otherwise. In addition to this I consider it very desir- 
able that the law student should ‘have his outlook broadened by 
some study of continental legal systems, for the legal philoso- 
phers of the continent of Europe have made notable attempts to 
solve these same questions, and §e cannot afford to ignore their 
labors. y 

However, the thought regarditig legal education which I have 
chiefly in mind today is a different one and it is this: in every 
law school there should be emphasis laid (preferably by an emi- 
nent practicing lawyer or judge) on the duty which every lawyer 
owes to the state and to his profession to actively assist in all 
movements looking toward imjjrovement in our procedure, our 
court systems and our methods of administration of the law. I 
regard this as very important especially in view of the condi- 
tions now surrounding us and the widespread dissatisfaction with 
the administration of justice by the courts. The complaint is 
frequently heard now that the courts are under capitalistic con- 
trol and are not administering justice to the laboring man. The 
Bolshevist agitator’s first attack is on the courts; he knows very 
well that if confidence in the honesty of the courts be under- 
mined generally among the people, his battle against existing 
governments is half won. The demand for justice is one of the 
most insistent demands of the human heart and when it is gen- 
erally believed that the courts are partisan or corrupt there 
is almost certainly trouble aheri. I do not think or say that 
there is any such general belie/' now in this country, but I do 
think there is far too much of §nat belief abroad for the coun- 
try’s good. The Bolshevist at®acks the courts because, as he 
claims, they simply jockey the poor man out of his rights under 
the forms of law, but the economists and the experts in political 
science make a different attack. They say that there are vastly 
too many delays and lamentab* failures in the administration 
of the law and they ask why, with all our advances in science and 
knowledge, may not justice be*had without denial or delay as 
promised at Runnymede more than seven hundred years ago. 
The Bolshevist presents an indictment of dishonesty and the 
economist an indictment of inefficiency. Every time a lawyer 
wins a case by sharp practice, or obtains a judgment not justified 
by the merits of his cause, every time a court allows a case to be 
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grossly delayed, every time a case travels back and forth between 
the trial and the appellate court a half dozen times, every 
time refinements in procedure are allowed to become the con- 
trolling factor in a lawsuit, every time pettifogging is allowed 
to triumph over merits, and especially every time a big criminal 
escapes or gets a light punishment while the petty offender 
receives the limit of the law, a new and telling argument is 
placed in the hands of every critic of the courts, whether his 
criticism be dishonest and demagogic or honest and constructive. 
I do not deem it necessary to argue the proposition that there is 
great room for improvement in our systems of court procedure, 
our methods of administration, and in our various court systems. 
If any one thinks to the contrary I shall not enter into any con- 
troversy with him. Such a person I regard as hopeless, an 
Ephraim joined to his idols. It may be worth while, however, 
to mention some things in passing which bear upon the 
proposition. 

In one of our great states it takes four immense volumes of 
1300 pages each to contain the code of civil procedure of that 
state. In that state and in many others, for that matter, it is 
quite possible for an astute lawyer to keep a case vibrating back 
and forth between trial and appellate court for months, and even 
years, on practice questions alone before the case comes to trial 
on the merits. Again in every state, so far as I know, there are 
a great number of separate courts, independent of each other, 
each having its own jurisdiction, sometimes vaguely defined and 
sometimes overlapping, and when a lawyer makes a wrong diag- 
nosis of his client’s case and commences his action in the wrong 
court, the client, instead of having his case transferred to the 
right tribunal, is thrown out of court with a bill of costs to pay 
and obliged to commence over again in another tribunal. Again 
in nearly every state appeals are possible from the inferior courts 
to higher courts and finally to the Supreme Court, or to an 
intermediate Appellate Court, so that a pugnacious litigant can 
easily force his opponent to expend far more than the amount at 
issue in attorney’s fees, thus making it possible for a monied 
litigant to practically prevent the enforcement of a small demand 
through the courts, however just it may be. The delays and 
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miscarriages of justice in criminal cases resulting from the oper- 
ation of useless and archaic legal yaachinery are notorious. . 

These are the things and others like them which the intelligent 
layman objects to, and which furnish specious ground for the 
attacks of the agitator and the ecor'omist upon the courts. They 
are the things also that the profession should at once take 
measures to correct. 

Legislative regulation of the details of legal procedure is bald 
usurpation of the function of the xourts. The courts originally 
framed the rules of procedure and this was logical because the 
courts are held responsible for the results, but it is absolutely 
illogical and absurd to hold them responsible when the legisla- 
ture excludes the courts from the regulation of procedure. The 
legislature may well lay down the framework, but should stop 
there and commit to the courts the working out of the details 
of procedure by rules. Elasticity and adaptability may thus 
be obtained in place of rigidity. ‘To restore the rule-making 
power to the courts, where it logically belongs, is to strike the 
fetters from the hands of the courtg. When that is done we 
shall have made a long step towards the goal of uniform and 
simplified procedure. 

Our unscientific and clumsy court system (if that may be 
called a system which is really an absence of system) is another 
obstacle in the way of prompt and efficient disposition of busi- 
ness by the courts. We have been fairly prodigal in our crea- 
tion of courts. I suppose no nation ever had so many varieties 
of courts. It seems that there should be no difficulty in obtain- 
ing justice where there are so many courts, but there is a mani- 
fest fallacy here. The administration of justice is one business, 
not a dozen different businesses, and it is a business conducted 
by but: one principal, namely, the Government. A merchant 
conducting a general mercantile business who should open a 
dozen different shops in the same city and equip each of them 
with a manager and a full staff of employees, keeping in each 
shop different kinds of wares, and compelling customers want- 
ing shirts, inadvertently dropping into the overcoat shop, to make 
a trip to the other side of the city to the shirt shop, would be 
considered a candidate for the insane asylum or the bankruptcy 
court at once. No such business could succeed because it vio- 
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lates all the principles of economics. But we do that very thing 
with our courts. True, courts are not department stores, but 
they have their business side and business should be conducted 
on business principles, whether it be the business of a court or 
the business of a merchant. 

There is absolutely no reason why there should be so many 
courts of varying and overlapping jurisdictions, some busy and 
some idle a good part of the time, but all doing business in 
lofty disregard of each other; there is no good reason apparent 
to my mind why the courts of a state cannot be unified and 
made into one or two agencies under an administrative head 
who shall be endowed with power like the business manager of 
a department store to coordinate and direct the conduct of the 
court business of the state, utilizing the entire judicial talent, 
assigning judges to the different branches as’ need arises, plac- 
ing them where they can do the best work, relieving congestion 
of business in one branch by sending there judges who may be 
out of work in another branch, and providing judges of ability 
for the transaction of all court business whatever the amount 
involved. 

The great outstanding duty of lawyers, individually and col- 
lectively at the present time, is to put themselves behind all 
movements for simplification of court procedure and for business 
organization or unification of the court systems. Every lawyer 
should know his duty in this regard when he enters upon the 
practice, instead of waiting ten or twenty years to acquire the 
knowledge by slow degrees. To accomplish this result the law 
school must make education in this line a part of its course. I 
have already said that I think an eminent practicing lawyer 
or judge can bring this duty home to the mind of the student 
more successfully than can be done by one of the professorial 
body. The reasons for this belief are quite obvious, I think, 
and I will not go into them. When the Bar is educated along 
this line and moves forward in a solid, united body to simplify 
procedure and unify court systems, instead of acting individu- 
ally as now, the battle will be easily won. 
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““P R,”’ as the soldier calls it, means that the officer 
who is responsible for carrying out any maneuver must 
personally acquaint himself with the ground before 
taking over it the men for whose lives he is responsible, 
or on whom he must depend for his success 


““P R,” for the lawyer, means that he must in like 


manner know “what he is up against,” that is acquaint 
himself with all the cases on any particular point of law 


This can best be done by first examining 
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It digests every point in every case decided by every court of 
last resort of the entire country for the last ten years 


If you are not familiar with the “Second Decennial Digest,” 
the number of volumes, the price and terms of payment, the 
complete Table of Cases and Descriptive-Word Index to be 
furnished with the set, etc., write to us for complete information 
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